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Agency

(Don’t forget Maurice always talks about “Boundaries”; inside the boundaries, outside the boundaries; he probably wants to hear it on the exam.)

Principles of Agency - Common Law agency = relationship.  An individual agrees mutually with another to represent the individual.

2 types of law: 
(1) Civil law - everything is codified




(2) Common law (English) - no statute, developed case by case.

Restatement Agency 2d - compilation of common law rules.  Published by the American Law Institute - American Bar Association.

§ 1 elements to look at:

1. Consent

2. Benefit

3. Control

If one any element is missing there is no agency; it is something else.

Consent

No one can be forced into an agency relationship.  Must have mutual consent.

Consent can be express or implied by conduct of the parties.

Agency relationship can be established on a purely volunteer basis (no compensation).

The principle needs to be benefited, but does not need to benefit or compensate the agent.  Benefit to the agent if present, may establish a different kind of relationship (e.g. employment).

Benefit

Must act on behalf of the principle - for the benefit o the principle.

Agency is a fiduciary relationship.  How do we know if it is fiduciary? - Duties and responsibilities that go beyond what we normally have with other people.  Duties and responsibilities of care, loyalty, good faith.

1) Are the elements in place

2) (a) What action caused the problems

(b) Was the action within the boundaries agreed upon

3) What is the principal’s liability?

· If the action takes place within the boundaries of the relationship, the principal is liable.

You have no duties unless its a fiduciary relationship.

Control:

A. Control of the results

B. Control over the actions to achieve the results.

Control operates on a continuum.  At one end the principle exercises no control, at the other end the agent is merely a puppet of the principle.

The more parameters you put on the conduct, the more control you have.

Control over the result is the focus.  Control over the actions used to achieve the results. (Action = physical conduct).

Once we have a sufficient amount of control, and there is consent and benefit; we have an agency.

Need to research to find out what minimum amount of control is required.
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Why is agency in two parts?  It goes back to principal’s liability in Contract, and agents responsibility in Tort.  If the principle is liable for the agent’s negligence, we are holding someone who is not negligent responsible (strict liability) for someone else’s acts.

For the principal to be responsible for the agent in a contract case, you only need to cross point 1. (principle/agent)

If you want to hold the principal liable for the agent’s negligence, you need to cross point 2. (respondiate superior = vicarious liability).

Only responsible for acts within the “boundaries” of the relationship.  Need to define the boundaries of the relationship by looking at the authority.  

For contract, did they have authority?

For negligence, what was the scope of the employment?

If we do not have enough control to make a master servant relationship, we can have contract liability, but not tort liability.

Outside of Agency theory, you could have a statute making you liable without a master/servant relationship.  Example: serving alcoholic beverages.

Degrees of agency relationship

2. Independent Contractor

3. Principal/Agent

4. Master/Servant

5. Employer/Employee

Control of Results - Does the principal control what the result is?

Control of Action - How much control over the actions used to achieve the results - the physical conduct.
Must look at what was agreed on.  Express agreement or implied conduct.

Employer/Employee = Agency relationship, but not the same as master/servant.  Every employer is a principal and the employee is an agent, but the employer is not always a master, and an employee is not always a servant.

Independent Contractor - need to draw the distinction between independent contractor that is an agent, and one that is not.  May or may not be an agent depending on control.

Restatement §2 Master; Servant; Independent Contractor. control over physical conduct.

(3) An independent contractor is a peson who contracs with another to do something for him but who is not controlled by the other nor subject to the other’s right to control with respect to his physical conduct in the performance of the undertaking.  He may or may not be an agent.

Restatement §220 Definition of servant (note, the word “employed” does not mean employment relationship).

(1) A servant is a person employed to perform services in the affairs of another and who with respect to the physical conduct in the performance of the services is subject to the other’s control or right to control.

(2) In determining whether one acting for another is a servant or an independent contractor, the following matters of fact (questions of fact) among others, are considered:

(a) the extent of control which, by the agreement the master may exercise over the details of the work;

(b) whether or not the one employed is engaged in a distinct occupation or business. 

(c) The kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d) The skill required in the particular occupation;

(e) Whether the employer or the workman supplies the instrumentalities, tools, and the place of work for the person doing the work (shows independence);

(f) The length of time for which the person is employed;

(g) The method of payment, whether by the time or by the job(continues vs segregated jobs);

(h) whether or not the work is part of the regular business of the employer (looks like an employment relationship);

(i) Whether or not the parties believe they are creating the relationship of master and servant; and

(j) Whether the principal is or is not in business.

What about a retainer agreement?  Payment on a continuous basis starts to show a servant relationship.

Can you have an agency relationship without the parties intending it?  Yes.  There is no intent requirement.  Do you have consent, benefit, and control?  For agency, there is no question of intent.  Why is their belief an issue?  If we have established that an agency relationship does exist, now we are proving that is what they intended - it keeps them from backing out “that’s not waht we intended”.  Its reinforcement.

Agency relationship is a question of fact.  The §220 factors are used to establish that fact.

Master Servant vs Independent Contractor  -  The right to control.

Theme of §220:

· independence

· discretion

· level of autonomy

· control

Look for point were the above are NIL.  Then = servant.

What if work is completely mental?  No physical activity.  What about computer programmer? (microsoft).

Tort claim against an independent contractor will involve the injured party suing the independent contractor and the “master”.  Master will sue the IC; IC will counter claim Master for indemnification, etc.  Don’t forget that your first argument will be that the IC wasn’t negligent before you even get to the agency claims.

The Humble Oil and Hooves Cases address the question whether the oil company is responsible for the tort.  In one case the oil company was, in the other it was not.  What is the difference?  Same agency principles, different results.  What facts made the difference.

Fowler v. Pennsylvania Tire

(Consignment/Agency, or Sale)

Fowler (trustee in bankruptcy) represents the creditors of a bankrupt tire reseller.  Penn tire is a tire wholesaler.  Trustee says the tires belong to the bankrupt company.  Penn tire wants them back so they are not sold to satisfy the bankrupt company’s debts.  We are looking at the difference between consignment and sale.  Consignment is an agency relationship.  If it is a consignment, Penn tire gets them back.  Did Penn Tire sell or consign?  The contract looks like a consignment, but the actions after the contract look like a sale.  Penn Tire says the contract is clear and unambiguous therefore no parol evidence should be admitted.  The court says the contract is clear, and its a consignment.  The company could have avoided litigation by getting a secured interest under UCC 9 instead of trying to consign.  (SEE the case for more details).

Humble Oil & Refining Co. v. Martin

(Master-servant.  Tort liability - Service Station)

Tort case: need to show Manus is a servant of Schnider & Schnider is a servant of Humble Oil.  Love parts a car at the service station, Manus doesn’t inspect the car.  It rolls across the street into the martins.  The court is looking to see if Humble has control over the details of the station work.  Does schneider exercise any discretion in the operations?  Factors: Humble owned the land, Schneider pays rent based on product sales (all risk is on Humble), can only sell Humble products, Humble furnished the equipment, Humble set the hours, . .little or no business discretion for Schneider.  SEE the case.

Missed 9/11
Hoover v Sun Oil Company (1965) Page 13

Sun service station owned and operated by Barone.  Employee caused damage to plaintiffs car.

Station equipment owned by sun.  Either party could terminate the lease.  Min and Max rent with amount determined by volume of sales.  There was a dealer agreement - Barone would deal Sun products, but was permitted to sell competitive products.  Agreed not to blend products and still use Sun label.  Use Sunoco signs and uniforms, that were paid for by Barone.  Barone went to Sun training.  Sales rep visited weekly, inspected and took orders.  Sun provided rebates so Barone could compete in prices, but Barone made the decisions.  No obligation to follow advice.  No reports to Sun.  Barone assumed all risk.  Barone set hours of business and set pay scale and working conditions for employees.  Is Sun liable based on agency relationship?  Is Barone an independent contractor.  Barone is an independent contractor.  There was not enough control to make Barone a servant.
Fioca v Carver

(Joy Riding employee injures kids)

Employee was supposed to make a delivery then bring the employers truck back to the employers garage.  After making the delivery he went way off course, took a bunch of kids for a ride, then injured one when he was leaving to head back to the employers garage.  It is conceded that the driver was a servant and that he was negligent, the issue is whether he was inside the boundaries of the master servant relationship (course of employment).  Trial court found that he was within course of employment and appellate court affirmed.

Two things (1) did the defendant rebut the presumption?  (2)

Cardozo says the presumption was rebutted.  Therefore the defendant was outside the scope of his employment.  The plaintiff has to provide more evidence to show that he was inside the scope.  Holding: Not in scope of employment.  REASONING:  There is a presumption he is in the course of his employment, but a mere presumption is not enough.  Why are the boundaries important?  If the agent is not within the boundaries, the principal is not liable.  When dealing with master servant relationship, we are looking at what is known as the scope or course of employment.  Master is only liable for actions within the boundaries.  In tort we are looking for course or scope of employment.  In contract we are looking for the agents authority.  Cardozo is looking at a couple different things.  Did the tort occur during the course and scope of employment? He is also looking at the way civil litigation proceeds - presumption and what it takes to overcome a presumption.  The employee is working geographically, so we can track the actual route.  Where an employee is driving the employers truck there is a presumption that he is carrying out the employers duties.  Where a servant is using his masters property it is presumed he is carrying out his masters duties.  Why do we give the plaintiff this advantage?  Detour - departed from the original plan but you are still within the scope of the employment.  vs. abandonment and departure from scope of employment. When departing from duty, masters liability is discharged until duty is resumed.
Agency relationship is based on mutual consent, so we would want to know what the practice is.  Is it OK with the employer that the employee make such detours?

The key aspects in civil litigating of Fiocca that Cordozo talks about:

Burden of Proof: - Plaintiff initially has burden of proof, but sometimes burden shifts to the other side.

Standard of Proof - Prove your case by a preponderance of the evidence.

Burden of going forward with evidence - Plaintiff goes first, then Defendant can make a motion for directed verdict . . .

Presumption - Parties conceded that the employee was employed by the defendant and was driving the defendant’s truck.  Doesn’t shift the burden of proof, but tips the weight of evidence in favor of the Plaintiff.  The burden stays with the Plaintiff, but the burden of going forward with the evidence shifts to the Defendant to rebut the presumption (need enough to rebut the presumption).

Meyers v. National Detective Agency

Security Company car marked K-9 but unwritten policy said guards were not supposed to have dogs.  Master is liable for negligence if employee is within scope of employment.  Master not liable unless tort is committed to serve him.  Ultimate question is whether employee was acting in his employer’s interest when he took the dog from the car.  He was motivated in part by a desire to further the employer’s business.  Let the jury decide if he was serving the employers purpose or his own.

A. Gay Jenson Farms Co. v. Cargil, Inc.

Was Warren an agent of Cargill?  The three elements of Agency are present:

1. Directed Warren to implement cargill recommendations = Consent

2. Warren procured grain for cargill as part of operations totally financed by Cargil = Benefit

3. Cargill interfered in internal affairs = Control

· Need an agreement, but doesn’t have to be a contract.

· Agency doesn’t need to be intended.

· May be proven by circumstantial evidence.

· Principal must have consented.

Cargill says they did not consent, Warren didn’t work on their behalf, did not exercise control.

Restatement §14 O creditor who assumes control of his debtor’s business may become liable as principal for the acts of the debtor in connection with the business.

Franchising

Franchising - a way for a franchisor to achieve a particular objective.  Expand its operations.

2 ways for a company to grow/expand to other locations.

(1) Internal expansion - needs financial resources from borrowing, investors, the business’ profits, internal funding.  If this is done, all the locations are company locations.  The company has control over all of them.

(2) Franchising - Franchisee enters into a contract with the franchisor.  Franchisor can expand the business rapidly by using the franchisee’s money.  Franchisor also receives income from the operations.  The benefit of franchising is rapid expansion.  The advantage to the franchisee is the benefit of the goodwill.

Goodwill - the company’s good name.  It is an intangible asset that represents the amount a buyer would be willing to pay in excess of the fair value of the assets of the business.

70-75% of new business fail.  Franchising takes away the risk.  Also, it is easier to borrow money when going with a franchise.  Lender’s trust the franchisor more.

One concern of a franchisor is what a bad franchisee might do to the good name of the company.  With this in mind, the franchisor wants to have enough control over the franchisee to prevent damage to its name and reputation.

Franchise benefits the franchisee through cost savings on equipment, inventory, etc, that they need to buy to operate.

Turnkey operation - everything is ready to go.  Franchisor gets it up and you just start running it.

The franchisor may specify the training, qualifications of employees, how to run the operations, etc.  OR they might actually do the hiring, training, etc.  This is one area where they get into control problems.  What we are looking at is how to draft an agreemeent that provides the franchisor with enough assurance that the goodwill will not suffer, but also give the franchisee enough discretion so it is not an agent or servant.  The franchisor must be willing to surrender some control.  The level of control a court will look for is the control over day-to-day operations; control that determines the ultimate success or failure of the business.

Washington has the Washington Franchise Investment Protection Act, to protect franchisees.

Murphy v. Holiday Inns, Inc.

Slip and fall at holiday in franchise.  Plaintiff claims negligence of Holiday Inns employee and agent caused slip and fall.  D says there is no relationship with operator or the hotel.  Trial court granted summary judgment for Holiday Inns.  Was there a master servant relationship?  NO.  Holiday Inns did not have enough control over the day to day operations.  Not enough control.  Franchisor did not control current business expenditures, fix customer rates, demand a share of the profits, no power to hire or fire employees, daily maintenance.  First the court gets rid to of the regulatory provisions, then address the other provisions.  Court characterizes the franchise provisions as either regulatory provisions that lead to uniformitory of results (not considered for looking at control), or provisions that show the control necessary to prove master servant (day to day operations).  To make a basic agency relationship there must be enough control over the results. - court says control over the details of the work, but they are not right.

Billops v. Magness Construction Co. page 50

Is Franchisor liable for Franchisee’s tort?  Actual authority - Franchise agreement; Apparent authority - manifestations to third parties.

Billops was renting a ballroom at the Hilton hotel for an event.  Before the event started, hotel staff demanded more money and made a scene (the rent had been prepaid).  Billops wants to collect from Hilton.  Trial court grants summary judgment for Hilton.  Supreme court does analysis and remands.

Actual Authority:  “If, in practical effect, the franchise agreement goes beyond the stage of setting standards, and allocates to the franchisor the right to exercise control over the daily operations of the franchise, an agency relationship exists.”  Day-to-day control of the business is the necessary amount of control needed.  Mandatory operating manual regulated many details of the identification, advertising, front office procedures, cleaning and inspection of guest rooms and public areas, minimum guest room standards, food purchasing and preparation, staff procedures . . .  Operating procedures and reporting requirements.  Francisor has right to enter premises.  Right of unilateral termination for violations.

Apparent agency:  “Manifestations of the principal which create a reasonable belief in the third party that the alleged agent is authorized to bind the principal create an apparent agency from which spring the same legal consequences as those which result from an actual agency . . .”  Communication to the third party or the community in general.  Must “show reliance on the indicia of authority originated by the principle, . . . and such reliance must have been reasonable.”  Evidence: Hilton logo and signs, agreement forbids mention of any other name, Hilton “system”, color scheme, design.  No reason for anyone to think they were not dealing with Hilton.  The plaintiff’s statements also showed that they relied on the belief that it was Hilton. 

Actual and Apparent Authority

Authority - Originates with the principal, the agent can not create it himself.  Does agent have authority to bind the principal to a 3rd party?  In Contract.   - “Actual” (Question will be the extent of the authority) or just “authoirty”.  Apparant authority.

Power - equitable concept.  In certain circumstances the agent may have the Power to bind the principal to a 3rd party.

Authority

· Actual/”Authority”

· Apparent/Ostensible

Acutal Authority - Can limit authority in direct communications, even if it is something that would usually be implied.  As attorneys we need to know what would be an inherent and implied grant of authority in making a relationship.

Express - language, direct communication

Inherent (Rest. §35) - What is Inherent in the communication/language (Question of fact).

· What is necessary (reasonable/incident) to achieve the result?

· Inward focus

Implied - custom/usage/common practice/past dealings/customary usage/continuing relationship.  Outward focus.

· In looking for Actual Authority, we search for a manifestation of consent running from the principle to the Agent authorizing him to act.

· May be a Disclosed, Partially Disclosed, or Undisclosed Principal - Agent relationship.  It is impossible to have Apparent Authority in a Partially Disclosed or Undisclosed Principal - Agent relationship.  Doesn’t matter if the 3rd party knows anything, we only care about the Principle - Agent communications when determining if the principal is bound.

· If an agent has Actual Authority, the principal can be bound even if the third party doesn’t believe the agent had authority.

Process of Analyzing Actual Authority: (Do this for every exam question)

For Actual Authority, we first look at the express communication from the principal to the agent.  Then we analyze the communication for what is inherent (reasonably necessary).  Then we look at what is implied by the communication - looking from outside (custom and usage, etc)  “If I dealt with another agent, what would be implied.

Actual Authority = Express Communication + (Express Communication to the Agent x (inherent) x (Implied)) - minus Express communication [limitation] to the agent x (inherent) x (implied)

Apparent Authority = Communication to 3rd party x (inherent) x (implied) - minus Communication [limitation] to 3rd party x (inherent) x (implied)

Apparent Authority:

(1) Communication. 

Must find there is a communication from the Principal to the 3rd Party.  The 3rd Party must know who the principal is.

Rest. §§8, 27 gives us examples of types of communications that create Apparent Authority.

1. Direct Communication to the 3rd Party.

2. Communication to the community at large.

3. Signs and Advertisements.

4. Continuous employment of the Agent.

(2) Reasonable Belief.

The 3rd Party must establish that they reasonably believed the Agent has Authority.  Reasonable belief requires (a) a subjective belief, and (b) it must be objectively reasonable.

Past dealings - another form of communication

Continuous employment - the principal frequently authorized the agent to communicate the extent of their authority to the third party.  When an agent is authorized to communicate the extent of their authority, the agent has Actual Authority and Apparent Authority to the extent it fits w/in the Actual Authority.  Even though it is not a direct communication from the principal to the 3rd party, it will be considered in an Apparent Authority analysis to the extent of Actual Authority.

Process of Analyzing Apparent Authority: (Do for every exam question)

First, there must be communication from the principal to the 3rd party.  If none - no apparent authority.  Principal could tell agent not to tell the 3rd party about the agency = no apparent authority.  ??

Second, look at the communication from the principal to the 3rd party.  Communication must come from the principal (or authorized agent of the principal) and relate to what the agent can do for him.  The communications must (1) cause the party to subjectively believe the agent had authority, and (2) the subjective belief must be reasonable.

· Continuous employment with a certain title; is it reasonable to believe X?  Will need to look at what is inherent and implied from the position (using some of the same tool as Actual Authority, but don’t confuse the two tests).  The third party must be aware of the inherent/implied facts at the time of the communication; can not learn about it later.

Question: Can Actual Authority exceed apparent Authority? Less than? Same As?  Apparent authority can be greater than, equal to, or less than Actual Authority.

Note: When advising a client, make sure they are certain the agent they are dealing with has actual authority.  An agent can not create authority in themselves.  Sometimes you must go all the way back to the board of directors of the corporation.  If a principal accepted the benefit and the agent didn’t have authority, equity will take over.

Apparent and Actual Authority can be limited by expressly negating parts.  It cuts the inherent and implied elements down.  Agent might have apparent authority, but if the Principal whittled it down, there is only authority to the extent not covered.  What is inherent and implied <Minus> what the principle said the agent can not do = Authority.





Note on custom and usage: In construction context, if the call for bids was put out nationally, you can use the custom and usage from the places bids were solicited.  Custom and usage of the people in the industry in the same geographic area.  Must be comparable custom and usage.

Smith v. Hansen, Hansen & Johnson, Inc. page 35

HHJ bought bad glass for a construction project from one of Fentron’s employees (Foster) who did not work in sales; did he have authority to sell (apparent)?  What are the communications from Fentron to HHJ?  Employment - Foster is a manager of mfg. services - not in the sales department.  Business cards - Mfg. services.

Was the belief reasonable? No. Checks were made to Foster.  Why?  Is this reasonable?  Who wrote the checks?  HHJ president says he doesn’t know (gets into another agency problem within his business).  Why was the glass in a salvage yard?  If Fentron was selling salvage glass wouldn’t they have it in their own inventory?

Lind v. Shenley Industries, Inc. page 40.

Shenley is now Park and Tilford.  Lind gets promoted to District manager in New York.  He moves there from New Jersey.  He is supposed to have the same responsibility as a State manager.  Gets a pay increase.  10% commission on sales of people below him.  The salary package would have made him the second highest paid person in the company.  Lind negotiated to purchase a warehouse and the commission the company owed him from his job was supposed to be applied to the purchase.  It didn’t go through, so he wants the money from the commission.  P&T says the guy (Kaufman) who negotiated the promotion didn’t have authority.

Actual Authority.  . . . .  

Apparent Authority. Communication - Herrfeldt (vice president) told Lind to talk to Kaufman about the new job.  Reasonable belief - the package was not too disproportionate therefore he could have reasonably believed.

Missed 9/30
Three-Seventy Leasing Corporation v. Ampex Corporation page 46 

(Apparent Authority)

Three-Seventy buys computer and leases them to end users.  Ampex wants to sell computers to Three-Seventy.  Joyce is 370s employee, Kays is Ampex’s employee (salesman), Mueller is his superior.  Joyce negotiates a deal with Kays.  Mueller had said that all communication could go through Kays.  First they claim the document Joyce signed was only an offer to sell, not a contract to sell.  They also claim that Kays did not have the authority to bind.  “An agent has apparent authority sufficient to bind the principal when the principal acts in such a manner as would lead a reasonably prudent person to suppose that the agent had the authority he purports to exercise . . . .Further, absent knowledge on the part of third parties o the contrary, an agent has the apparent authority to do those things which are usual and proper to conduct the business which he is employed to conduct.”  Kays was employed as a salesman, its reasonable to presume he has authority to bind the employer.  “Amex didn’t do anything to dispel this reasonable inference.”  Its actions provided further basis: Kays submitted the document to Joyce; the document didn’t say that Kays couldn’t sign; Mueller agreed all communication goes through Kays, and acknowledged this latter (intra-company memo).  Amex did not express a limitation to the inherent authority of the salesman.

Power

§ 3, 8a, 194, 195

Power and Authority are two different concepts that are not related.  Power comes from the existence of an agency relationship - It’s inherent.  It is the existence of the agency relationship that creates Power. 

· It is intended to protect 3rd parties in the dealings with an agent where the principle is Not Disclosed.

· Recognized in the common law courts only in situations where the principle is not disclosed.

· Agent in undisclosed agency will be on the line for contracts entered into.  Can sue the principle, but you’re still liable.

· Principal can always limit an agent’s actual authority even if less than ordinary authority in the circumstances, but if Power concept is applied.  The power the agent has to bind the principal is the same if he was acting as a principal.

· It is a remedy that is more in equity than law.  Authority is a common law concept.  When there used to be two courts, if claimant could not find a remedy in common law court, they would go to equity court.  Common law courts found that power was inherent in the relationship and kept people from going to equity court.

In an Apparent Authority analysis you need to know who the principal is, communications, etc.  Power concept was developed for a specific situation where the principal is undisclosed.

Power = the full authority a principal would have in the circumstances.

Partially disclosed - agent says he is working for a principal but doesn’t say who.

Fully disclosed - 3rd party knows of principal and who it is.

Undisclosed - principal - agent relationship is not disclosed.

Power has been expanded to cover partially (in some circumstances) as well as undisclosed agency relationships.

General Agent and Manager are treated the same for power.  Special agent is treated differently.  General Agent and Manager will have more Power than a special agent.

Rest. §33 General and Special Agents.

General Agent - series of transactions; continuity.

Special Agent - single transaction; no continuity.

Rest. §195.  Manager is a general agent who is managing a business.  The series of transactions is running the business.  Example: plumber for an apartment complex who has a certain agreement . . . as long as you can prove the agency.

Rest. §§ 194 - 195.  Tells us what power a general agent, special agent and manager has.

Rest. §194. General agent, undisclosed principal.

The principal is bound to usual and necessary acts although the agent might be limited.

Rest. §195.  Manger, undisclosed principal.

The principal is bound for that which is usual in the business.  [doesn’t mention necessary].

Watteau v. Fenwick
Humble sold his pub, but stayed on as the manager.  The owner didn’t change the name or anything, was undisclosed, license was in Humble’s name . . .  They told Humble he could buy Beer [mmm beer], Ale, and water, but nothing else.  Humble purchased cigars and bovril on credit.  The owners didn’t pay because they said Humble didn’t have authority.  The seller found out who the undisclosed principal was and sued them.  Held: manager for an undisclosed principal can bind for acts that are usual.

Kidd v. Thomas A. Edison

Tone test recital.  Maxwell works for Thomas Edison.  Fuller is a booking agent.  Kidd is a singer.

Communications between Maxwell and Fuller create actual/express authority.  Maxwell wanted Fuller to find out what kind of fees artists were looking for, talk to dealers, tell them what expenses would be covered, prepare a contract, but ______.  Said that dealers would pay for recitals and Edison would guarantee payment.

Kid believed that Fuller bound Edison to payment for a tour.  Must prove Actual, Apparent, or Power.

1. Actual Authority for Fuller to bind Edison to a recital tour?  No.  Fuller was restricted by express communications.  Custom and Usage - this is not your usual recital; there had not been tone test recitals before; there is no custom and usage.  Can argue that custom and usage covers all recitals, no exception for tone test recitals.  But, even if this argument is accepted express communication can limit.  When an agent is authorized to communicate the authority, he doesn’t have any more than what was actually granted.
2. Apparent Authority.  Any communication between Edison and Kidd?  Employment of Fuller as a booking agent by Edison.  Kidd believes Full can contract on behalf of Edison.  Is it a reasonable belief?  Trade and Usage.  Did she do recitalls for Edison before?  Has she done recitals before?  What happens every other time she did a recital.  Learned Hand says recitals are recitals.  Finds Apparent Authority because booking agents customarily have authority.
Croisant v. Watrud page 61

Accounting firm organized as a partnership.  Partners are doing tax and accounting work.  Plaintiff sold her business on the installment basis and moved away.  Her accountant started making collections and disbursements for her as well as keeping books.  Accountant wrote some checks to himself and to plaintiff’s husband.  He died and she wants to collect from the partnership.

If statute says the partner is an agent, what is his authorit?  Statute says partner has authority to carry on the business in the usual and ordinary way.  Actual and Apparent; usual and ordinary way.

· Can the authority be increased or decreased? Yes, by agreement of the partners.

· Need to look at what the business of a CPA firm is.  Ordinary, usual business.

· Is collections and disbursements something that CPAs usually do? Can we hold the partnership liable?

Need to decide if he was a general agent or not.  He’s a general agent §8A, so we can go to §161 for Power in disclosed agency - usual and incidental (judged by the third party’s reasonable belief).  [power in disclosed agency???]

If a third party reasonably believes the member undertook the practice as part of the business, the partnership should be bound.  Reasonableness is not tested by the professional’s description of the services - its a question of fact.  It was reasonable for the client to believe the CPA undertook the acts as partnership business.  Also, the partnership received compensation for the services at a rate of $800 per month.  Accountants stand in a fiduciary relationship to their clients and out of that relationship there is generated a trust and confidence which invites the client to rely upon the advice and guidance.

Duties:

Duties of an Agent in a Fiduciary Relationship

You do not need an agreement that mentions duties; they automatically apply.

1. Reasonable care - must exercise reasonable care in carrying out responsibilities.  Negligence standard.  Could alter the duty to intentional or willful standard in an agreement.
2. Act in Good Faith - 

3. Duty of Loyalty

· Can not compete

· Can’t act adverse to the principal.

· Can’t take business belonging to the principal for himself.

· Can’t use the principal’s assets for his benefit.

Duties only last as long as the relationship lasts, unless the parties contract for some of the duties to continue.  Example: non-compete.

Fiduciary Relationship - Special relationship.

· One party owes duties to the other.

· Look at duties agent owes to the principal.

· There are also duties the principle owes the agent

· In this course we look at the duties the agents owes.

· Examples of other special fiduciary relationships - Attorney/client; Accountant/client; Trustee/____; etc.

Three Basic Duties (but there could be more)

1. Duty of Care (negligence standard)

2. Loyalty (can be broken into subparts)

· Act only for the benefit of the principal

· Avoid conflicts of interest

· Don’t take opportunities for yourself.

3. Good Faith.

General Automotive v. Singer

(Duties)

GAM is a small business that makes parts of some sort for the automotive industry.  Singer is a machinist/consultant/manufacturer rep.  He is somewhat of a specialist and has a good reputation in the industry.  GAM hired him as a general manager.  Singer had an employment contract that set a fixed monthly salary plus three percent of gross sales.  Singer was supposed to devote his entire time, not engage in any other business of a permanent nature, not disclose information, etc.

Areas of misconduct:

(1) Singer solicited business and responded to unsolicited inquiries and determined that the shop couldn’t fulfill the orders.  Requires a determination of the skill of the employees, the equipment necessary, and the shop capacity, and the cost.  Up to this point it doesn’t look like he did anything wrong.  Acted in good faith, did what a general manager could be expected to do.

(2) After he turned the jobs away, he would set them up with a different shop that could do the work and collect a cut on the deal.

(3) He would not tell the owner of GAM that he had made the decision or collected payment for brokering the deal with a different firm.

(4) Set up his own broker/consulting business

GAM sued Singer to recover “secret profits”.

1. Fiduciary Relationship is a relationship recognized in law.

2. Fiduciary duties arising out of relationship.

a. Good faith

b. Care

c. Loyalty, etc

Under duty of good faith and loyalty, can’t act adverse to GAM.  Must try to further and advance GAM’s business.  Singer said he only took orders that GAM couldn’t fill and that he had discretion to refuse orders for GAM.  The court says he had a duty to disclose to GAM.  GAM could then decide what to do.  GAM might have subcontracted jobs or expanded its facilities.

Missed 10/14
Bancroft-Witney Companyv. Glen
You can plan to leave, but do it on your own time.  It is a violation of your duty not to use the employer’s property for personal gain.

You can talk to your co-workers about you plans to leave.

Can not take your employer’s property with you when you leave.  Can’t take proprietary information, but you can take everything you know (except national security secrets).

Glen blew it (1) when he took the salary info tot he meeting, (2) when he told Gosnel he wasn’t leaving, (3) when he told Gosnel not to give editors raises, then told Bender what salaries to offer to get people.

Town & Country Home Service Inc. v. Newbery

One thing you should look for, is there non-compete agreement.

Three people who worked for housekeeping company left and started their own business.  Set it up on their own time.  Town and Country alleged that the guys took (1) the customer list and (2) their cleaning system/method.  Court says there is no proprietary interest in house cleaning.  It is just house cleaning.  They didn’t have any effort, research and development, etc that went into developing the method.  The customer list: (a) they selected areas of interest and solicited through random calls, (b) put a lot of effort into it 200-300 phone calls = 8 - 12 customers; they had 30 - 40 customers in the 1st year, (c) developed into a couple hundred customers.

This isn’t the type of business that relies on store front to get customers.

Conclusion: the list was something that was developed over time by considerable effort.  The list was protected as proprietary.

Next look at what the D’s did.  Does it violate the duties that are within the boundaries of the relationship.  Duties: Care, Good Faith, Loyalty.
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