Professor Gary Randall

Community Property


Chapter One

“Community Property”

RCW 26.16.030 - Property acquired during marriage is community property, except:

RCW 26.16.010 - Husband’s separate property = owned before marriage or acquired aftewards by gift, bequest, devise or descent, and rents, issues and profits thereof . . . 

RCW 26.16.020 - Wife’s separate property (same)

Sometimes the court will apply this principle to co-habitation to create a form of co-ownership.

Property acquired while married and domiciled in WA is community property.

Separate Property:

· Property owned before marriage

· Property acquired by gift, bequest, devise, descent

· Rents & Profits from Separate Property

· Separate property shall not be subject to the debts of the other spouse.

· Personal injury recovery (according to cases)

· Anything that Federal law says is separate property

You can always contract out of the community property system.  Washington allows you to convert separate property into community property with a “community property agreement.”  In Separate property states you can not contract into CP.  Alaska allows you to contract into community property.

Contracting Out of C.P.:

(Pre- or Post- Nuptial agreements).  Writing - some cases say oral agreements may permit you to affect personal property, but not real estate, make sure you write it.

Answering bar exam questions:

First sentence: “There is a presumption for community property in Washington.”

1. Favors community property

2. Property acquired during marriage presumed CP

3. Property owned by husband and wife presumed CP

Manner of taking title is not dispositive.  Must prove the source of the funds to overcome the community property presumption.

Presumptions (pg 1-2)

· There is a strong presumption that anything acquired during marriage is Community Property.

· Property owned by a married person is presumed community property.  (Short marriage - not a strong presumption (Cross at 29))

· If married for a while, it is presumed the property was acquired during marriage.

Yesler v. Hochstettler (1892) (pg 1-2)

Precedent setting case.  Deed of real estate expressing a money consideration.  Presumed to be community property, unless shown it was a gift or money was separate property.  Property acquired during marriage is CP unless you prove it is not.

Madsen’s Estate v. Comm’r of IRS (1982) (pg 1-3)
WA case - Fed. court asked WA the Question.  Estate tax case dealing with life insurance proceeds.  Life insurance contract acquired during marriage without community funds, but wife’s name as beneficiary.  Title does not determine C.P.  Must have a separate declaration/writing, Must be able to prove it and prove it good.

In re Marriage of Janovich (pg 1-4)

Character of property is determined at the date of acquisition.  Burden of proving it is not community property is on the challenger.  A self-serving statement that separate funds were available is not sufficient - Prove where the money came from.

In re Wheeler’s Estate (1923) (pg 1-5)
Stock acquired during marriage in Wife’s name.  Not enough to overcome presumption that it is community property.  It was acquired during marriage.

Jones v. Duke (pg 1-5)
Car titled in Wife’s name.  Bought with her “allowance”.  Used as a community car.  The allowance was community funds.  No evidence it was a gift.  You can gift your ½ of CP interest in the property (if real estate need a writing).

Merrit v. Newkirk (pg 1-6)

Judgment against husband.  The wife was not named in the suit.  (Note: name husband and wife).  Separate judgments do not come out of community property.  Real estate was sold to satisfy the judgment.  Property was purchased with wife’s separate funds, but held in husband’s name.  Held: Title doesn’t make a difference.  Follow the money - source of funds determines the type of property.  The house on the land was built with community funds, but title to the improvements follows the land.  The improvements were intended as gifts to the wife (personal property can be transferred without a written instrument).  Title determined at the date of acquisition.

Land as community or separate property?

Look to the source of the funds.  House on land follows the land.  Even if the house was bought with community funds.

Always: Title of improvements to real estate take the same flavor as the real estate.   

· CP used to improve SP might be a gift, or there might be a right of reimbursement.  Depends on the circumstances.  If managing spouse uses CP for other’s SP, probably a gift.  To be a gift, there must be clear and convincing evidence, unless personal adornment items.

· SP to improve CP, probably have no right to reimbursement.

Statutory Presumptions (pg 1-9)
RCW 64.28.020 - Interests held in the name of a husband and wife, whether or not in conjunction with others, are presumed to be their community property.

· Look for situations where property is not where the people reside.

Tax reasons for community property:

· Tax basis of property is stepped up to FMV at death.

· If you inherit property you get it at FMV (gifts have carryover basis)

· If either spouse dies, property held as CP gets new basis (the entire property)

· Property held as joint tenants, only ½ gets step up if a spouse dies.

(Basis can go up or down - not just up)

Joint Tenancy (pg 1-15)

In some states you can not have Joint Tenancy property that is also Community Property (ID, CAL, etc), it is JT or CP, but not both.

WA:  Joint Tenancy property is also Community Property (survivorship community property).  Gets a FMV adjustment at death and survivorship.

Estate of Olson

Couple loaned money.  Debtor gave back a note that said it was joint tenant note.  Husband dies, wife says the whole note is hers.  General rule: the husband and wife must express intent for something to be JT.  Can’t be done by a 3rd party.  (see gift).  If you can classify something as JT, you can defeat the will of the decedent - it would go to the other tenant.

Rev. Rul. 87-98 (pg 1-14)

Express intent for property to be Community Property in a will is OK.  Big deal in California because you can not have JT CP.

· If your client buys JT property in Cal. They can have another writing that makes it CP so they will get the basis adjustment.

Know the difference between ID, CAL, and WA with respect to community joint tenancy property.  In ID, survivorship is out the window.

Estate of Blair (pg 1-15)

In Cal. If the title is in JT, at death it is presumed to be JT.

Johnson v. Dar Denne (pg 1-19)

When the rights of creditors are not involved, jewelry or articles of personal adornment, acquired after marriage with community funds, but worn and used solely by the wife, will be held to be the separate property of the wife by gift from the husband upon comparatively slight evidence.

Marriage of Olivares (pg 1-20)

Husband’s parents made a gift of a promissory note to husband and wife.  He also bought a mustang with his separate funds and titled it in his wife’s name.  Holding: the note is CP.  Generally, a gift of real property to a husband and wife under WA law is a gift to the community and not the spouses as tenants in common.  Without a contemporaneous clearly stated intent by the donors, gifts of real property to a husband and wife is community property.  Presumption: When one spouse uses separate property to acquire an asset, but takes title to the asset in the name of the other spouse, under WA law there is a rebuttable presumption of a gift.

Shultiz Rule:  “Tai’nt fair rule” - if it is not fair, it does not work.

Hamilton v. Hamilton (Louisiana) (pg 1-24)

Fight over shower gifts (pots, pans, etc).  They were gifts before the marriage (can’t have CP before).  Intent of the donor controls who the donee(s) are.  The gifts were presumed gifts to both because it was the type that would be used by both. (co-ownership).

Darwish v. Darwish (pg 1-25)

Fight over wedding gifts made after marriage.  Consideration must be given to the origin of the gift and the relationship of the donor to the husband and wife.  Rule: Wedding gifts are presumed CP unless only suitable for one of the two or earmarked for one.

Spinnell v. Quigley (pg 1-26)

Engagement ring.  Gift is conditional until marriage.  Based on contract theory.  If the donor breaches, he doesn’t get it back.  If donee breaches, she has to give it back.

Estate fo Salvini (pg 1-27)

Property acquired by gift in both names during marriage is presumed CP.  The policy of the law is in favor of CP.
Marriage of Marting (pg 1-29)

Gift of real estate from parents to husband and wife during marriage.  Presumed to be community property.  Rebuttable by clear and convincing evidence.  If parents intended that the gift only be to one, you must support it by clear and convincing evidence.  The parents listed husband and wife on gift tax returns.  (The lower court found the land to be SP and the house to be Sp - wrong b/c house follows land.  Also, can not deduct the cost of sale unless the sale is imminent).

Chapter Two

When the Community Begins - When it Ends

Rule: No marriage = No community property.

WA and ID do not have common law marriages.  If no marriage, how do you divide property when people separate?  It will get divided.

In WA community property can end before the end of the marriage, but can not have community property before the marriage.  Can have a relationship that creates co-owned property before marriage (co-habitate/meretricious)

The Necessity (?) of Marriage (meretricious relationships/cohabitation)

Marriage of Lindsey (pg 2-1)
Old Rule(Creasman presumption) parties intended for property to be owned by person whose name it is titled in.  NEW RULE: Property acquired during a meretricious relationship will be co-owned, divide on a case-by-case basis at dissolution of the relationship based on equity.  Make a just and equitable distribution.

Connell v. Francisco (pg 2-4)
Couple lived together, ran a business together, but never got married.  Meretricious Relationship: Stable, marital like relationship where both parties cohabit with knowledge that a lawful marriage between them does not exist.

Relevant Factors:

(a) Continuous cohabitation

(b) Duration

(c) Purpose of the relationship

(d) Pooling of resources and services for joint projects

(e) Intent of the parties. 

At the dissolution of the relationship, a division of property may be necessary to avoid unjust enrichment.  Definitions of community and separate property from RCW 26.16.010 - .030 can be applied by analogy.  Only divide property acquired during the relationship (property that would be community property if married).  Property acquired during the relationship is presumed co-owned.  Make a just and equitable distribution.

Marriage of Pennington (2000) (pg 2-8 old book)
Couple lived together off and on for a while.  Somewhat sporadically, gaps in relationship, guy refused to marry woman. . . .  The court looked at the meretricious relationship factors and decided no factor is more important than the other.  Taken as a whole, the equitable principles recognized in Connel were not met.

Vasquez, 145 Wn.2d 103 (2001) (pg 2-9 old book)

Same sex relationship.  Trial court decided there could not be a same sex meretricious relationship.  Court of Appeals: Can’t use co-habitation facts from hetero relationships for homo relationships; also can’t use the facts for a death case (just split ups); use implied partnership theory.  WA S.Ct. said the trial court was wrong to decide the case on summary judgment.  Need more finding of facts.

Living Separate and Apart (When does the relationship end?) (pg 2-10)

When the relationship ends, so does the community property laws with respect to their subsequent actions.

There is a presumption of ongoing community and one spouse can not unilaterally destroy the community short of dissolution.  BOTH spouses must accept and acknowledge the termination.

RCW 26.16.140.  When husband and wife are living separate and apart, their respective earnings and accumulations shall be separate funds.  

· Rent from CP is still CP.  

· Lottery ticket bought before split is probably CP.

Togliatti v. Robertson (pg 2-10)

Couple split (for 18 years), but no final divorce decree.  “Ex-wife” tries to say bonds acquired after separation are community.  The lived apart, acted as if separate, she remarried = No Community Property.  Community Property ends when both parties intend the relationship to end.  [It takes two to tango and it takes two to un-tango]

Seizer v. Sessions (pg 2-12)

Elmer abandoned his wife in Texas.  He eventually moved to WA and hooked up with a new broad.  Won the lottery 30 years after the split.

1. What Jx law controls?  The Jx with the most significant relationship.

2. Is it Community Property?  Depends on whether the marriage ended and if new girlfriend bought the ticket with Separate Property.  To end community property, need mutuality of spouses.  Abandoned spouse must accept or acquiesce.  She may have been incompetent to accept or acquiesce.

Example: Gary leaves wife in WA and moves to Montana.  MT is not a CP state.  His earnings are separate property, but WA will probably award his SP to Sharon.

Marriage of Pletz (pg 2-15)

Couple went to get a divorce.  Court did not finalize the divorce.  Wife won the lottery before finalized.  Both parties agreed the marriage was over, the both parties conduct exhibited a decision to renounce the marriage.  Their conduct exhibited a decision to renounce CP.  This case exhibits what a defunct marriage is.

(Severe) Income Tax Problems (pg 2-17)

Community Property says ½ of income belongs to each spouse.  What if one party leaves and sells drugs that the other doesn’t know about?

Community property - you must report ½ of the income.  If you file a joint return, you are jointly and severally liable for the tax.

Rev. Rul. 68-66 (pg 2-17)

Washington couple requesting ruling.  Husband and wife separated.  No final divorce decree yet.  Does she have to report ½ of his income?  Generally, when separate but no final decree, must report half of spouse’s earnings unless there is a valid property settlement agreement.  However, if both spouse show by affirmative actions their intent not to maintain community status, no more community property law application.  Factors WA courts use to determine intent: (1) living separately, (2) no contributions from other spouse, (3) neither spouse asserts a claim to income or property acquired by the other, (4) each spouse manages affairs independently, (5) divorce complaint is filed, (6) divorce action is uncontested, (7) property settlement has been entered into.

Bagur v. Comm’r (pg 2-19)

Husband took off and wife got stuck paying tax on ½ of his illegal earnings. (overturned on appeal).  Prompted the enactment of IRS §66 which allows one spouse to avoid being taxed on community income in which he/she did not share.  §6015 has the same effect.

Rev. Rul. 73-390 (pg 2-19)

California couple entered into a separate property agreement where their earnings would not be community property.  They are each taxed on their own wages only.

Johnson v. Comm’r (pg 2-22)

Husband was embezzling money.  Getting checks made to other people. Checks made to the couple were community property (legal title).  Checks made to other people were not community property because did not acquire legal title.  Stolen property is not community income.  (Note: stolen money is supposed to go on the return and the IRS is not supposed to report it to another agency).

· If you know your spouse is stealing, don’t file a joint return.

· If it is drug money, it is CP, but theft is not.

· Possession and legal title = community property.  Possession without legal title = separate property.

Joint Tax returns:

· Joint and several liability

· General rule: don’t file a joint return when a couple splits

· §6015, innocent spouse relief (a) did not know of an error on the return, and (b) had no reason to know.

· If spouse embezzles and gets arrested, don’t file joint because you have knowledge.

Under the Community Property system, each spouse reports ½ so separate returns work out almost the same as a joint return.

Bottom line: Never tell parties to file a joint return during a divorce.

For the Exam: know joint returns and separate returns for community property and embezzlement.

Chapter Three

Migratory Clients

United States community property systems work off of where the couple is domiciled, compared to Europe where they go off of where the couple was married (the husbands domicile at marriage).

Your domicile controls the character of property while living in the jurisdiction.  After a move, the character of the property stays the same.

Domicile is not the same as residence, it depends on intent.  Two elements are physical presence and intent.

Domicile And Community Property (pg 3-3)

In re Marriage of Jacobs (pg 3-4)

Couple marries in WA, keeps WA drivers licenses, votes in WA.  Husband is in military and they live all over.  Holding: Even though money was earned out of state, your domicile controls.  Retirement benefits accumulated while married is Community Property, even though the work was done out of state.

Keller v. Dept of Revenue (pg 3-6)

Wife domiciled and living in Oregon.  Husband domiciled and living in WA.  Does wife report ½ of her husband’s income on her Oregon state tax return?  Held: ½ of his income belongs to her under WA community property laws.  Result: the spouse domiciled in a CP state only gets ½ of his income, the other spouse in an SP earns SP and gets ½ of husbands CP earnings.

Example:
Gary moves to Montana and Sharon stays in WA.  (1) Gary wins the lottery, (2) Gary robs a bank.  If his domicile changed - separate property for the lottery ticket.  If his domicile did not change and they did not intend to end CP.  Lottery ticket = CP.  Bank robbery = separate property either way.

Changing Domicile (pg 3-9)

Phillips v. Comm’r

If income started in a CP state, it stays CP

Comm’r v. Comm’r

Couple domiciled in Texas.  Husband owns a building in Cal.  In Texas rents from SP are CP.  In Cal. rents from SP are SP.  Husband wants to split the rents between his tax return and his wife’s tax return.  Rule: for real property you look to the situs state.  The rents were his SP.

Example:  Gary domiciled in WA, owns SP.  Keeps an SP bank account.  He buys real estate in ID.  The rents are CP under Idaho law.  If he puts the rent in his bank account, it commingles.  Remember, in some states (ID, TEX) income from SP is CP - -Not in Washington.

Estate of Robert W. Erickson (pg 3-13)

Couple domiciled in WA.  One has SP real estate in N. Dakota.  They exercise a community property agreement in WA.  Trying to make everything into Community Property.  It says that at the death of one spouse all property is CP and goes to the survivor (wants to avoid probate).  Holding: Comm. Prop. Agreement is not a testamentary instrument, therefore it has no effect on real property located in North Dakota.  The property in N. Dakota is not CP.

1. CPA in WA will not pass title to real property outside of WA at death.

2. CPA did not change foreign real property in community property

3. A court judgment in another state will not change the character of property in a non-CP state.

· Land in a non-CP state can not be converted into CP.

· Community funds used to purchase real property in another state will create some form of co-ownership.

· Most states have a Uniform Disposition of Community Property at Death Act which deals with the disposition.

Moving To A Community Property Jurisdiction (pg 3-14)

Washington law: Property brought into Washington from a non-community property jurisdiction does not become community property simply because it is now located here, even if its owners are now domiciled in Washington.

Quasi-Community Property (pg 3-14)

Quasi-community property problems arise when a couple moves from a separate property state to a community property state.  Comes into play when the title holding spouse dies first, not at divorce because the divorce court can make a just and equitable distribution anyway.

WA Quasi-CP only works at Death.  Other states work at divorce, but WA allows courts to award SP in divorce, so Quasi-CP is not necessary at divorce.

In SP states there is usually a dower and curtsey or a forced share. At death a spouse can get a portion if the decedent did not will as much as the statute would award.  If the couple moves to a CP state, the lose the dower and curtsey right.  Community property states came up with Quasi-community property to protect surviving spouses.

Quasi-Community Property = If property would have been CP if was acquired while domiciled in WA, at death it will be treated like CP, except real estate in another state.

Note: there is no tax basis change if the spouse who doesn’t own it dies first.

RCW 26.16.220 - Quasi-community property defined:

Personal property wherever situated and real property in WA, that was acquired by the decedent while domiciled elsewhere and that would have been community property if domiciled in Washington when acquired.

RCW 26.16.230 - Quasi-community property disposition at death.

One-half of any quasi-community property belongs to surviving spouse.  Other half goes by will or intestacy.

RCW 26.16.240 - Quasi-community property - -effect of lifetime transfers - -claims by surviving spouse - -waiver.

If Quasi-CP was transferred within 3 years of death, and decedent retained rights in the property, surviving spouse can get ½ back.  Can’t get it back if sold for adequate consideration, surviving spouse consented, transferee bought in good faith ...  Surviving spouse can waive rights under this statute.

Uniform Disposition of Community Property Rights Act (pg 3-18)

Some states have enacted statutes to deal with the disposition of property taken from a community property state.

Non-Domiciliaries And Community Property

People domiciled outside Washington can buy WA real estate and hold it as community property.

Black v. Comm’r (pg 3-18)

Couple lived in WA then moved to Oregon.  One had separate property in WA.  While in Oregon they executed a community property agreement in Washington.  Held: a non-domiciliary of a community property state can execute a CPA in the state and convert real property in that state into community property.

Conflict of Law Problems

Pacific Gamble Robinson Co. v. Lapp (pg 3-20)

Couple lives in Colorado.  Husband has a separate debt.  They move to Washington.  In Washington community funds can not be used to satisfy a separate debt, but because of the connection to Colorado, WA followed Colo. Law and allowed the creditor to attach the husbands wages.  (Court pretended not in a CP state)

Chapter Four

Property Acquired Before(?) After(?) Marriage

Three categories of property that are treated differently for purposes of improvements after marriage

1. Real Estate

2. Incorporated Businesses

3. Unincorporated Businesses

Issue 1.  One spouse bys real estate before marriage but it is paid for with community funds (mortgage payments).  Simple Rule: real estate does not change character because of commingling.  Question: what interest does the community have?

Issue 2. What if Gary owns shares in a corporation that is separate property?  In most circumstances your corporation will not pay you a fair salary (too low).  So, what about the salary the community should have received?  WA rule: failure to receive a fair salary over a period of time can cause a corporation to become community property.  (The court would probably do something similar in a meretricious relationship).

RCW 26.09.080.  In divorce, the court will make a just and equitable distribution taking all circumstances into account (allows the court to award separate property).

· There is no such statute at death.  Do what you want with you. property when you die.

Separate property real estate.  House built with community property funds does not become community property.  If land is SP, house is SP.  Three issues come up

1. Community intended to make a gift

2. Amount of C.P. spent is deminimus

3. Compensating benefit for use (rental value concept)

Borrowed Money (pg 4-3)
· Money Borrowed during marriage is presumed to be community

· Property bought with prior to marriage = separate property

· If separate property secures a debt, the debt is separate property

· Payment of a separate debt with community property creates a right of reimbursement

Marriage of Harshan (Old law overruled by Elam)
Property purchased before marriage, part of mortgage paid before marriage, part paid after.  Court ruled that community service created increase in value. . . .

In re Marriage of Elam (pg 4-6)

Mrs. Bought house before marriage.  Mr and Mrs paid mortgage.  House increased in value.  Court: corrects the rule from Harshman.

· Increase in value of separate property is presumed to be separate property

· Presumption may be rebutted by direct and positive evidence that the increase is attributable to community funds or labors.

· Community contribution creates a right of reimbursement, can get a portion of the increase in value if shown it is due to something other than natural appreciation (e.g. community labor)

· Right of reimbursement secured by an equitable lien.

In re Marriage of Miracle (pg 4-10)

Wife owned two houses as separate property.  One was a rental, the other was a residence.  Residence was paid off with community funds.  Husband wants reimbursement for community funds.  Rule: if contributing spouse received reciprocal benefit flowing from property, no right to reimbursement.  (Take the rental value into account and compare to the mortgage payments).

In re Marriage of Wakefield (pg 4-11)

No right of reimbursement where (1) gift, (2) compensating benefit, (3) deminimus.

Ante-nuptial agreement says separate property stays separate property.  Wife wants reimbursement of community property spent on husband’s separate property (apartment building).  Community $ would be deposited in the rental account, but paid back later.  Agreement doesn’t affect right of reimbursement because character of property doesn’t change.  For rental houses, the court says if money was used for mortgage payments = right of reimbursement, if for improvements = right to % of increase.  (Gary disagrees - says it doesn’t matter if for mortgage or improvement.)

In re Marriage of Brady (pg 4-14)
Mr B had land before marriage.  Improved after marriage with community labor and funds.  Trial court awarded a lien to Mrs B for a portion of the increase in value.  Mr. B challenges the finding and the failure to offset by rental value.  Court of appeals say the presumption that increase in value was separate property was rebutted.  Evidence showed part of increase was attributable to community, but was not sufficient to show what the portion was.  There was no evidence of what the rental value should be.  Basically, the trial court screwed up, but it looks equitable.

Marriage of Marshal (pg 4-16)

Wife bought residence prior to marriage.  Purchased with a note requiring no payments for 10 years.  Divorced before the note came due, no CP expended on residence.  Is she entitled to rental value?  NO.  Failure to charge rental value does not create a right of reimbursement, can only use the rental value concept to offset the community’s equitable lien against separate home.

1. Can’t get a lien when community has not contributed

2. When Separate property (rental) contributed to the community, is presumed to be a gift

Wife wants rental value to offset CP, but community didn’t make any mortgage payments.  Rental value offset will never exceed the community’s contributions.

Bliss v. Bliss (IDAHO) (pg 4-18)

Husband had a judgment and fee owing from a prior marriage.  Paid it off with community property.  Wife wants reimbursement after divorce.  In Idaho, community only gets reimbursed a share of the increased value of the asset.  If an asset isn’t improved, no reimbursement.

Mixed Community obligation and Separate down payment

In few circumstance, property acquired DURING marriage can be a mixture of community and separate property.  If the property is purchased with a separate property down payment and a community obligation  -mixed.

Walker v. Fowler (pg 4-19)

Property acquired during marriage with SP down payment and CP mortgage.  Land is Community Property to the extent of the borrowed money.

Malmquist (pg 4-15) (Nevada case - Illustrates difference in mixing/reimbursement concept)

Nevada, SP real estate and mortgage purchased before marriage.  CP spent on improvement, improvements are CP (mixing).

NV: CP spent on mortgage, community gets reimbursement plus interest?

CAL: CP spent on mortgage, only get principle reimbursement?

Equitable Lien is property right

Conley v. Moe (pg 4-21)

Bankruptcy.  Husband has separate property, but community made improvements.  If community has a right of reimbursement (an equitable lien) in one spouse’s SP, trustee’s and creditors can enforce it.  An equitable lien is property of the community.  Note: dissent says the husband would be entitled to rental value.

Life Insurance (pg 4-30)

· Term life insurance - If you die with in a period of time, $$ goes to the beneficiaries.  Can not cash it in during the period (no cash surrender value).  At the end of the period, might not get re-insured.  Insurance is cheap.

· Whole life - Covered until you die.  Builds a cash surrender value.  Apportion payments between community and separate property.

Aetna Life Insurance Co. v. Wadsworth (pg 4-30)

Guy is on second wife and dies.  First wife was still named beneficiary on a Term Life policy.  Premiums were paid during both marriages.  Held: character should be determined by the identity of funds used to pay the most recent term (i.e. which community made the last payment).  Further: named beneficiary gets proceeds unless (1) divorce decree says former spouse is divested of expectancy, and (2) policy owner formally executes a change within a reasonable time (one year).  Beneficiary is entitled to the proceeds despite contrary statement in dissolution decree.  But the last paragraph says the 2nd wife gets ½ because it is CP???
Aetna Life Insurance Company v. Bunt (pg 4-34)

Term life insurance policy.  Marriage was defunct so the last payment was out of his separate property earnings.  Proceeds were separate property.

Estate of Bellingham (pg 4-36)

Mortgage insurance uses same approach as term life.  Payment for the last term determines if proceeds are community or separate.

Chapter Five

Business & Other Income Problems

Community Business Assets (pg 5-1)

Separate Corporation vs. Unincorporated business and Real Estate:

A separate corporation can turn into community property if inadequate salary is paid (Main issue is whether the salary is adequate).  Other businesses or real estate can only have a right of reimbursement (no conversion).

· Real estate - look to the situs state for law

· Corp./LLC/etc - look to state where couple is domiciled.

In Washington, when a closely held corporation is owned by one spouse as separate property, the other spouse may gain a community property interest in the corporation if it does not pay a fair and adequate wage.  A person’s wages are community property in Washington, so paying a low wage is screwing the other spouse.  It basically commingles the corporation with money that should have been the spouses share of the community property wages.  

Note: this is a community property interest not a right of reimbursement.  LLC and Partnership, pretty much the same result.

In Idaho, the income from separate property is community property, so dividends would be CP.  In Washington, income from separate property is separate property.

Hamlin v. Merlino (pg 5-2)

Guy has a separate property corporation (grocery store).  Had kids from 1st marriage.  After second wife dies, her kids want a share.  [The corp. had been dissolved and assets sold to his kids.]  There is an argument that the increase in the value was due to community labor.  Court says it depends if he was paid an inadequate salary.  Adequacy of the salary depends on the earnings of the corporation.  The record had no evidence of what the earnings had been.  [Tax returns or financial statements.]

It is presumed that the increase in value of separate property is separate property.  Presumption may be overcome by evidence that the increase was attributable to community funds or labor during marriage.  The burden is on the person challenging the separate property.  Pg 5-7.

When paid an inadequate wage, there is a fiction that actually an adequate wage was paid and reinvested in the corporation.

Hamlin v.        (pg 5-6)

The other assets.  Although the community didn’t make enough money to buy all the other assets there was no proof that it was acquired by separate property.  Assets acquired during marriage is presumed CP unless it can be traced to a SP source.

Friedlander v. Friedlander (jewelers) (pg 5-7)

Husband’s father gave him money to invest in a jewelry partnership.  [gift = separate property].  Finding of fact that he was paid more than the value of his services.  The partnership interest is traceable to the gift and is Separate Property.  The trial court’s findings are supported by substantial evidence.  Salary was adequate.  Increase in value of the business was due to the inherent character of the business.  (pg 5-10)  [If there was an inadequate salary you could argue that the increase in value of the business is because of a failure to draw a salary.]

Speer v. Quinlan (Idaho) (pg 5-12)

Ray has a SP interest in a corporation.  It increases in value during the marriage.  The court discusses WA and CAL law tells us that WA Law = (1) when corp., only ask if there was an adequate salary, (2) If unincorporated or real estate, inquiry to see if value increases due to community effort. . .  Also tells us the other states are screwed up.  Idaho ends up taking an adequate salary approach that has a bunch of factors it considers (looks like an independent investor test).  Also, in ID dividends from SP are CP, but the court is not going to try and figure out how much dividends should have been paid.

Retention and Reinvestment of Earned Surplus (pg 5-17)

Simplot v. Simplot (Idaho) (pg 5-18)

Husband had shares of a holding company that had a huge interest in Simplot.  Wife wants interest in Simplot saying husband was not paid enough.  Court: no evidence that he was not paid an adequate salary.  He had no skill, knowledge, etc., anything they paid him was more than he was worth.  Not going to try and figure out what should have been paid.

Professional Goodwill (pg 5-21)
· Professional goodwill acquired during marriage is community property.

· Salaried professional do not have goodwill (Mrs. Dr. Hall)

· Can’t have goodwill until you have an ownership interest

· Goodwill is the expectation of continued patronage (expect your customers will return)

· It is difficult to value

In re Marriage of Brooks (pg 5-21)

Brooks became a partner in a law firm prior to marriage.  The interest acquired prior to marriage is separate property.  At the time of marriage, he had deminimus goodwill.  The goodwill he acquired after the marriage and was community property.

In re Marraige of Hall, M.D. (pg 5-24)

Husband is a doctor in private practice.  Wife is a doctor but a professor at a university.  Husband in private practice has goodwill.  Wife as a salaried professional can not have any goodwill.  Goodwill is defined as the expectation of continued public patronage.  Factors to determine goodwill (not on exam): age, health, past demonstration of earning power, professional reputation, skill, knowledge, and comparative professional success.  There are at least 5 methods to value goodwill.  There was no evidence of the value, so the case was sent back to the trial court.  (future earnings capacity not an asset, but is considered in goodwill).

Marriage of Sedlock (pg 5-31)

Partner in Clark Nuber.  Was a partner for 2 years prior to marriage.  Tries to argue all professional goodwill was created prior to marriage because of 8 years of education and 10 years of employment.  Holding: can not have professional goodwill until you have an ownership interest in the firm.  Stuff prior to ownership is considered in calculating the goodwill.

In re Marriage of Luckey (pg 5-33)

Plastic surgeon.  He’s old, declining earnings, etc.  Court found he had goodwill, but it had zero value.  (Battle of expert witnesses - used same methods and different assumptions to come up with different values).  Two steps (1) see if there is goodwill, (2) value it.

Professional degree

A professional degree is not an asset, but when one spouse puts the other through school, there may be a reimbursement if the divorce right away.

In re Marriage of Washburn (pg 5-35)

Spouses agree to put one through school.  They divorce.  One spouse has increased earnings potential, the other gets screwed.  Trial court gave more money to the supporting spouse.  Can’t consider fault in a divorce proceeding so unjust enrichment is out (must consider fault).  The Court of Appeals considers a number of factors such as the funds expended, what community would have made if spouse was not in school, what the supporting spouse gave up, the future earnings potential of both.  Concludes the trial court had broad discretion to make a just and equitable distribution and allows awards in favor of the supporting spouse.

Retirement Plans (pg 5-40)
Defined benefit plan - employee receives a set amount of money per month upon retirement.  The amount depends on how long the employee continues to work, the amount of earnings, etc.  When divorced before retirement, there are a lot of assumptions to be made when valuing the community vs. the separate portion.  Also, how to divide is tricky.  A lump sum now, or a percentage of each payment when received??

Defined contribution plan - Money is set aside as earned.  It accumulates value as contributions are made and interest is earned.  Easier to value.  Probably will be divided when divorced.  Qualified Domestic Relations Order will split it up.

Deferred Compensation - Money earned now, but paid later.  Characterized as community or separate depending on when earned.

In re Marriage of Bulick (pg 5-41)

Married for 22 years.  Husband has a retirement plan.  Illustrates how to value.

Marriage of Michael A. Brewer (pg 5-44)

One spouse had a disability policy.  Became disabled and received payments after dissolution of the marriage.  Premiums were paid with community funds.  Payments for disability (injury) is separate property.  Payments made for wages while working is community property.  Payments for retirement are CP.

Chapter Six

Assets Acquired During Marriage which are Not Community Assets

Personal Injury (pg 6-1)
Awards that are Separate Property:

· Person Injury

· Loss of Consortium

Brown v. Brown (pg 6-2)

When a spouse recovers for person injury (pain and suffering) it is separate property.  If recovery for lost wages it is community property.

Spouse v. Spouse (pg 6-7)

Freehe v. Freehe (pg 6-7)

One spouse runs the other spouse over with a tractor.  There used to be a doctrine of spousal immunity (doesn’t make much sense to sue your spouse until you consider that the $ is coming from insurance).  Washington abandoned the spousal immunity doctrine.  

Damages: 

· Special damages including future specials (out of pocket expenses) = community property.

· General Damages (earnings) = community property

· General Damages (pain, suffering, emotional distress) = separate property

Federal “Property” Rights And Community Property Law (pg 6-10)

We are talking about receipts during marriage that are normally community property, but because of federal law we will not treat them as community property.

Conflicts between state and federal law (Supremacy clause Art. IV, cl.2.): If federal law speaks to the issue, federal law overrides state law.

Military life insurance.  

Wissner v. Wissner (pg 6-10)

Military life insurance.  Husband died.  His mother was the designated beneficiary.  Wife wants the proceeds to be community property (usually it would be).  Federal law said the insured could name anyone.  The overriding federal interest trumps the community property laws.  The $$ belongs to mom and nobody else.

Military Retirement

McCarthy v. McCarthy (S.Ct.) (pg 6-11)

Military retirement pay wasn’t community property.  The next day congress enacted a statute that provided protection to divorced spouses.

Military Disability

You get retirement or disability, one or the other. (you waive as much retirement as you are getting disability)  Disability is not taxable by federal statute.  It is not community property either.

Mansell v. Mansell (pg 6-12)

Husband getting military retirement and disability.  Wife wants part of the disability as community property.  Held: State Court may not treat waived amount of retirement that is received as disability, as community property.  Usually domestic relations are matters of state law.  But, when congress directly and specifically legislates we follow congress.

Bewly v. Bewley (Idaho)

Husband was getting military disability benefits (non-divisible separate property).  The trial court gave the wife a larger % of the community property because the husband had more separate property.  Wife wanted an even larger portion of the community property.  Affirmed the trial court.  Trial court can divide the community property disproportionately, but it must be based on considerations other than dissatisfaction with the federal scheme.  [The husband should have appealed to get the get the wife’s community property % reduced.  The court is not allowed to consider federal benefits.]   WA Law differs.

Marriage of Kraft (WA en banc) (pg 6-15)

Trial court reduced military benefits to present value when determining divorce settlement.  Held: may consider future income, but may not reduce to present value.  WA statute allows an equitable distribution.  Can divide the community property unequally, but may not divide or distribute military disability.  Reducing to present value and considering it in effect was the same as dividing it.  Don’t  reduce military disability to present value.

U.S. Savings Bonds (pg 6-20)

Free v. Bland (pg 6-18)

U.S. Savings Bonds: bonds allow designation of who gets it at death (beneficiary).  Husband and wife owned bonds and designated the survivor as the beneficiary.  Wife died and willed her share to son.  Son doesn’t get it because federal preemption - follow the federal law.  Federal law must prevail if it conflicts with state law.  Even though they purchased with community property.

Yiatchos v. Yiatchos (U.S. S.Ct.) (pg 6-20)

Husband bough U.S. bonds with community property and named his brother as beneficiary.  Wife wants ½ because purchased with community property.  Designation usually preempts, but the court says the husband may have committed fraud under federal law.  If fraud, the wife gets her share.  (Does the brother get the other half or is part of the estate?)  This is useful to counter Free v. Bland, if there is fraud, it defeats the beneficiary designation.

Social Security (pg 6-23)
Bowlden v. Bowlden (Idaho) (pg 6-23)

A bunch of social security received during marriage was deposited in a bank account.  The wife says it is community property.  Holding: it is not community property.  Federal law preempts.  However, the trial court needs to see if it still separate property because there may have been commingling.

IRAs and Keoghs - and Federal Preemption (pg 6-25)

1. Employer provided plans (401k) - ERISA tells how to govern the plans as does the tax code.

2. Individual Retirement Accounts (IRC §408) - Governed by the tax code.

Boggs v. Boggs (pg 6-25)

Husband had an employer provided retirement plan.  Wife died.  Planners tried to say ½ of his retirement plan was hers because of state law community property.  (They probably wanted to do this to get it out of his estate for planning purposes.)  S.Ct. says the employee spouse as control over the plan at death.  The non-employee spouse has no control.  Probably is community property, but non-employee can’t do anything with it until the employee dies.  However, Qualified Domestic Relations Orders (used during life at divorce) would allow a division of the plan.

Estate of Mundell (Idaho) (pg 6-28)

Wife had IRAs. The non-contributing spouse died and estate wants ½ of the IRA to be community property.  Trial court held it was separate property.  The Idaho S.Ct. held that federal law doesn’t preempt state community property law on IRAs because the statute doesn’t say anything about it and there is no strong federal interest, therefore state law controls.

Bunney v. Comm’r (pg 6-30)

Husband had an IRA funded with community property $$.  At divorce he withdrew a bunch and gave it to his wife.  The Tax Court held that the whole amount he withdrew is taxable to him.  Even though she owned ½ as community property, it taxable to him on withdrawal.  Could have prevented this problem by (1) transferring an interest in the IRA, and (2) the transfer must be made under a section 71(b)(2) divorce or separation agreement.

Chapter Seven

Commingling-Transmutation

Commingling (pg 7-1)

Commingling is one of the most important topics, but is very fact specific.

Hypo:  Gary bought shares of G.E. with separate property.  30 years later he gifts it to his dog, by now it is 1000 shares, but still separate property.  The dividends received are separate property in Washington.  If deposited in a separate bank account, they remain separate property.

Gary also owns a rental building in Idaho as separate property.  In Idaho the rents are community property.  If it gets into the bank account we get a commingling problem.  If community expenses are paid from the account, we presume the community funds are expended first.

What about taxes paid on separate property dividends using community property funds?  Tax code makes joint and several liability so payment of the tax will convert the dividends.  ?????

Cross (pg 7-1): The presumption that property acquired during marriage is community property can be overcome by tracing to a separate source.

Marriage of Mix (California) (pg 7-2)

Wife has separate property.  Gets married and over time she buys other assets with funds out of an account that has community and separate property mixed.

Two tracing methods:

(1) Direct tracing - show separate property went in and out.

(2) Consideration of family expenses - Show that there are no community funds left in the account.  Community funds are used first to pay living expenses.  Show how much CP went into the account and how much was spend on CP expenses.

The court believed the wife’s schedule.

Hamlin v. Merlino (see ch. 5) (pg 7-7)

Hopelessly commingled.

Friedlander (see ch. 5)  (pg 7-8)

No commingling so no CP.

Washington courts favor community property.  If there is a “tie” it goes to community property.

In re Witte’s Estate (pg 7-8)

Husband had a bunch of separate property real estate before marriage (480 acres).  Bought a bunch more during marriage.  He claims the new land was purchased with proceeds of separate property, but couldn’t prove it.  Holding: his original separate property is still separate, but the new property is community.  It was acquired during marriage, so presumed community property.  If you can not trace to SP source it will be CP.  Commingling will screw up your tracing.  

FOR EXAM - READ 6 PARAGRAPHS 7-10 to 7-11
· Property owned before marriage or acquired afterwards by gift, bequest, devise . . . and the rents, issues, and profits thereof, are separate property

· The status of property, real or personal, is determined as of the date of acquisition. 

· The status of property once fixed, remains so in character until changed by deed, agreement of the parties, operation of law, or some form of estoppel.

· Separate property continues to be separate through all of its changes and transitions so long as it can be clearly traced and identified, and its rents, issues, and profits likewise are and continue to be separate property.

· Property acquired by purchase during the marriage status is presumed to be community property, and the burden rests upon the spouse asserting its separate character to establish by clear and satisfactory evidence his or her claim to the contrary.

· Where separate funds have been so commingled with community funds that it is no longer possible to distinguish or apportion them, all of the commingled fund, or the property acquired thereby, is community property.  However, when the community property is inconsiderable in comparison with the separate property, the mass remains separate property.

See v. See (California) (pg 7-14)

Sees candy stores.  Use separate property for community purposes, you are entitled to reimbursement.  If bank account has SP and CP money it is presumed the CP is used first.  If you can show the CP was used up, the purchases out of the account will be SP.  At the moment the property was purchased, you must be able to show there was no CP in the bank account.

Houska v. Houska (Idaho) (pg 7-16)

The accounting method of tracing.  ??????
Rev. Rul. 66-287 (pg 7-18)

Living Trust (used to avoid probate, but not necessary in many circumstances).  Putting property in living trust does not change it to SP.  Can also maintain SP nature if SP is put in - Must draft well.

Chapter Eight

Community Property Agreements - Express Transmutations

Community Property Agreements (pg 8-1)

Cross: there are one, two, and three prong agreements.

1. All property becomes community property

2. All future acquisitions are community property

3. At death all goes to the survivor.

CPA is recorded when one of the parties dies.  Allows you to pick and choose when someone dies.  Loose the CPA if you don’t want it.  Can screw up wills because ½ of the property is spouse’s so will can not give 100% away.

Main thing they do is avoid probate for real estate in Washington and personal property.  Does not affect property out of state.  Converts separate property into community property.

Must find out if client has a Community Property Agreement.

· If you want to revoke, must follow formalities.

· CPA can cause professional responsibility problems because taking property from one spouse and giving it to the other (changing SP to CP)

MISSED 3/6
Estate of Erikson (pg 8-7)

Husband inherited property located in North Dakota.  Inherit = separate property.  Husband and wife executed a community property agreement.  Holding: it is still his separate property because ND is a separate property state and the CPA could not affect land not in WA.

Marriage of Schweitzer (pg 8-8)

Husband and wife signed a CPA before they went on vacation.  He had a bunch of separate property.  Later they divorced and he argues it was only supposed to come into effect at death, and mutual mistake.  Held: CPA does not require witnesses, only a notary.  Separate property becomes community property at signing.  CPA are treated as contracts. Extrinsic evidence is admissible to prove mutual mistake.  Mutual mistake requires clear, cogent, and convincing evidence that Both parties were mistaken, husband didn’t carry the burden.

In re Estate of Catto (pg 8-12)
Husband and wife signed a CPA that would not come into effect until death.  They split up and she filed for divorce.  She made a new will.  She died the next day.   Held:  CPA was effective to give husband the property.  It does not matter that the marriage was defunct, the contract could have provided for that contingency.  A CPA does not terminate when marriage is defunct or divorce.  There was no rescission because it would take both parties.

In re Estate of Wahl and Monahan (pg 8-16)

Wills and CPA signed at the same time.  The wills were inconsistent with the CPA.  Because CPA is governed by contract law, mutual mistake will cause CPA to be void.  The fact that they were signed at the same time, but inconsistent shows mutual mistake = void.

Lyon v. Lyon (pg 8-17)

Husband and Wife have a CPA.  Husband and his brother receive real estate as a gift.  Supposed to be joint tenancy with right of survivorship between husband and brother.  Husband dies.  Brother thinks he owns the property, but husband’s wife says she has ½ interest because of the CPA.  Held the ½ gifted to husband became community property of husband and wife.  The CPA severed the joint tenancy.  Brother and wife are tenants in common.

[When wife dies, what happens?  Does the survivorship function of JT kick in, or can she will it???]
· If you gift property to one spouse, a CPA could screw it up.

· Need to use a different form of transaction to get around it.

· A community property agreement is a contract.  There is an argument that unmarried couples can use a CPA to create some form of co-ownership that is not CP.

· Contracts can be modified by mutual assent.

Partial Rescission

Ford v. Ford (pg 8-21)

Couple had a CPA.  Later husband deeded his interest in real estate to his wife.  He is gifting CP to wife, but agreement should make it CP again.  Held: CPA was partially rescinded because of their manifestations of intent (mutual assent).

NOTE: Rescission is retroactive, but revocation is prospective.  Rescission will change everything that became CP back into SP (back to the beginning).  Revocation is from that point forward, there is no more CPA from then on.  Must be clear if you intend to revoke or rescind.

Estate of Lyman v. Lyman (pg 8-25)

Husband and wife had a CPA.  After divorce the husband made a will that disposes of property inconsistent with the CPA.  Held: There was no mutual intent to abandon the CPA.  Husband had intent, but there was no showing she agreed.

READ RCW 26.16.120

Pg 8-27.  When drafting a CPA it is a good idea to make conditions for divorce and other contingencies.

Higgins v. Stafford (pg 8-28)

Couple executed a CPA in 1967.  Made mutual wills in 1977 that were inconsistent with the CPA.  Held: The mutual wills showed intent by both parties to abandon the CPA.  Mutual intent to revoke can be express or implied action.  Mutual wills, executed at the same time, inconsistent with the CPA is abandonment.

Norris v. Norris (pg 8-32)

Couple executed reciprocal wills leaving interest in a ranch to their son.  Later executed a CPA (neighbors told them to).  After wife dies the husband probated the will even though the CPA would have given the property to him.  Later he argues that he owns the ranch because of the CPA.  Held: You are not required to accept the property granted to you by a CPA.  The husbands actions showed a waiver of his rights under the CPA.  Don’t need to follow the statutory method to refuse.

Ante-Nuptial Agreements (pg 8-35)

Marriage of Matson (pg 8-35)

Husband and wife have a pre-nuptial agreement.  They reviewed it one week prior to the wedding, signed the night before, used one attorney.  Wife says she didn’t understand.  Held: Not valid.  Agreement must be fair and must be fairly entered into.  Get two lawyers.

Marriage of Foran (pg 8-39)

To have a valid Pre-nuptial must:

1. Be fair and reasonable

2. Disclosures to spouse

(Get two lawyers - Gary doesn’t think any pre-nuptial will stand up without two attorneys).

Chapter Nine

Qualified Retirement Plans:  Splitting this Valuable Community Asset

GUEST SPEAKERS - - NOT ON EXAM

Chapter Ten

Community Property & Creditors

General Rules (pg 10-1)

Separate Debts: (federal debts are different)

1. Gary’s creditors can not get to Sharon’s separate property

2. Gary’s creditors can always get to his separate property

3.  _____
Community Debts:

1. Community creditors can get to the community property and the acting spouse’s separate property.

2. A pure community creditor (whatever that is) can only get to the community property

RCW 26.16.200

· One spouse is not liable for debts of the other.

· If separate creditor wants to get to wages of the debtor, must get a judgment within 3 years, except child support and alimony.  (three years of default??).  

Ordinary creditors - to get to wages, need judgment within 3 years.  Can also get separate property.  If the creditor gets a judgment within 3 years, the community property aspect of wages is avoided.

Alimony - Can be satisfied by separate property and obligor’s wages.  1st wife can collect alimony out of ex-husband’s wages (no 3 year rule).  Alimony can be satisfied out of separate property and wages.

Child support - can be satisfied by separate property, obligors wages, and obligor’s share of community property except bank funds traceable to spouse’s earnings.

Note: Can never get to the other spouse’s ½ of the community property.  If some of the CP is used to satisfy a Separate Debt, the other spouse has an equitable lien to ensure they get their full ½ of what the community property should have been.

California & Idaho:  If you are the manager of the community, you can spend the CP on anything (including separate debt).  (Both parties manage, except real estate).  Therefore, creditors can get to all of the CP in those states.

· Debtor spouse’s SP will always be available.

· Non-acting spouse’s SP will always be immune

A. If community debt from Tort or Tax, all CP is on the line

B. If Separate debt from Tort or Tax, can get to ½ of CP

Community Debts (pg 10-4)

If the manager buys assets presumed to be community assets, the debt is community.  Almost anything bought during marriage will be community debt.

Community debts can be satisfied by community property and the separate property of the contracting spouse.

Gifts - one spouse can not gift CP without the other’s consent.  If one spouse guarantees a debt (like co-signing son’s loan), it is a gift of community debt which is not allowed.  Becomes a separate obligation of the contracting spouse.

Tort Liabilities (pg 10-4)
Tort claims can be satisfied out of community property if the tortfeasor was “on community business.”  Also can be satisfied by tortfeasor’s separate property.

Tort liabilities incurred during marriage

Moffitt v. Krueger (pg 10-5)

Wife takes family car out drinking with a couple other people.  Her friend was driving.  They run into someone.  Held: Car used for wife’s pleasure/recreation is a community activity, so the community is liable.

DeElche v. Jacobson (pg 10-6)

Husband and wife are drinking with friends.  Husband gets drunk and rapes friend’s wife.  Held: Tort committed in management of community business or for community benefit creates community liability and separate liability for the tortfeasor.  Torts not in management of CP business or benefit only creates separate liability for the tortfeasor.  If tortfeasor does not have enough assets, liability can be satisfied by the tortfeasor’s ½ of the community personal property (real property added by Keen).  Remaining property continues to be CP and spouses share equally in what remains after satisfying the tort liability.

Keen v. Edie (1997) (pg 10-10)

Tort plaintiff can get to tortfeasor’s ½ of real property also.

Francom v. Costco (2000) (pg 10-21)

Husband harassed a lady at work.  Plaintiff wants it to be a community debt.  Held: Can’t get to the community Property.  (1) Harassment was not wile managing community property (the harassment was not related to earning $$), (2) Harassment was not for the benefit of the community (outside the scope of employment).  Therefore, can get tortfeasor’s SP and ½ of the CP.

Tort liabilities incurred before marriage

Haley v. Highland (2000) (pg 10-11)

Pre-marital tort debt.  Can not satisfy pre-marital tort debts out of other spouse’s separate property.  Can satisfy pre-marital tort debts from ½ of community property.

Note on Community Property Agreements and Tort liabilities:

You can really screw yourself if you sign a CPA and spouse has tort debt.  SP becomes CP so ½ can be used to satisfy tort debt.

Edmond v. Ashe (1975 before DeElche) (pg 10-13)

Couple was separated.  Husband took friends hostage and shot one of them (didn’t die).  Cops shot husband.  Friends want recovery.  Court finds it is a separate debt: (1) not or benefit of the community, (2) not managing community property.  Plaintiffs want to get to ½ of decedent tortfeasor’s CP.  Holds: once spouse is dead their ½ interest in the CP becomes SP = available for tort recovery.

Federal Debts (pg 10-16)

Overman v. United States (1970) (pg 10-16)

Husband had a big premarital tax debt (separate debt).  Court held that ½ of community property, real or personal, can satisfy federal civil tax debt.  [Basically the same rule that DeElche used for tort debts.]

Babb v. Schmidt (Cal. 1974) (pg 10-19)

Husband with big separate tax debt.  Court holds federal government can get to wife’s half of the community property also.  Reason: In California he is the manager and could use the community property to pay his separate debts.

In most states you are co-managers, except real estate.  Some states CAL and ID allow them to pay separate debts.

NOTE: In Washington no part of  the CP can satisfy a separate civil (contractual?) debt, only tort and federal debts.

Contract Liabilities (pg 10-23)

Dizard & Getty v. Dawson (1964) (pg 10-23)

Husband and wife had a construction business.  Wife found out husband was supporting another woman.  They separated, but Before Divorce he created a contract obligation.  Wife doesn’t want contractor to get property awarded to her in the divorce.  Held:  can get to her property.  It was a community debt.  She expressly provided that husband would manage the business while separated and by implication incur liabilities.  It created community assets she benefited from. She would need to show marriage was defunct.  Allowing husband to manage implies he can continue to incur debts.

Oil Heat v. Sweeney (1980) (pg 10-26)

Husband and wife separated.  Husband incurred fuel debt on construction project.  Held: Community debt.  Debt incurred by either spouse during marriage is presumed community.  Didn’t look like marriage was quite defunct.  

Tests: 

· Conduct exhibits decision to renounce marriage with no intent to resume.   

· At least the potential there would be some financial benefit to the community.

Wells Trust v. Grand Central Sauna (1991) (pg 10-27)

Trial court had entered judgment against the wives of partners in a partnership.  Court of Appeals holds: Non participating spouses can not be separately liable.  There is a presumption that obligations incurred or enterprises undertaken by either spouse during marriage is for the benefit of the community, Not a separate debt of the non-participating spouse.

Creditors’ Claims After Dissolution of the Community (pg 10-28)

Creditors don’t care what divorce decree says.  After divorce, creditors can get to prior community property that is awarded to one spouse to the extent of the equity on the date of divorce.  Creditors do not benefit from increase in value.  (Community debt vs. community property given to one spouse in divorce.)

Remember: don’t execute a CPA if there is a separate tort or tax debt.

Defendants in Law Suits (pg 10-28)

Best to name both spouse in a lawsuit if you want to get community liability, you may not be required to, but its better to be safe.

Death and Divorce - Creditors’ Claims (pg 10-29)

Divorce

Farrow v. Ostrom (pg 10-30)

Couple divorced before judgment entered against husband.  Divorce said creditors couldn’t get to wife’s property.  Held: community real property awarded to wife in divorce can be reached by plaintiff.  Doesn’t matter what the divorce court said.  Wife can get reimbursement for payments.

Watters v. Doud (pg 10-31)

Community debt can be satisfied by property held by one spouse after divorce, But recovery against property is limited to community equity at divorce date.

Griggs v. Aberbeck Realty (1979) (pg 10-33)

Couple divorced before trial against husband.  He was supposed to defend claims against the community, but he didn’t pay the lawyer (he quit).  Creditor got default judgment against community property that was awarded to the wife in the divorce even though she didn’t know about it.  Wife got default set aside and prevailed on the merits.  Holding:  When community creditors did not get judgment during marriage, And after divorce the former spouse prevails on the merits, the property, even though it was CP, can not be used to satisfy the judgment.  (limited holding)

Death

Order of satisfying separate and community debts after death can be a big deal.

At Death:

1st, satisfy the separate debts from the separate property

2nd, satisfy the community debts from the Whole community property

· If Separate debts left over, they can be satisfied by ½ of CP.

· If Community debts left over, they can satisfied by SP of the acting spouse.

If the debt is Pure Community Debt, satisfy out of CP (all of it)  - there might be no such thing as Pure Community debt.

If the debt is mixed Community debt and Separate debt, satisfy with whole CP first, then acting spouse’s SP.  (probably most common)

Separate debts pay from SP, then ½ of CP.

Estate of Schoenfeld (pg 10-35)

At death separate property pays separate debts.  Community property pays community debts.  If CP left over, decedents share can be used to pay decedents debts.  If SP left over, it can be used to pay share of community debts (if decedent was the acting spouse.)

Chapter Eleven

Management/Disposition of Community Property

RCW 26.16.030 - Management and Control

(1) Neither spouse can devise or bequeath away more than ½ of the community property.

(2) Neither spouse can give away any CP without express or implied consent of other spouse.  (Can get it back from the recipient.

(3) Real estate - other spouse must be on deed

(5) Neither spouse can grant security inters except PMSI, or sell household goods, furnishings, appliances, or mobile home.

(6) If both spouses manage a business, neither can acquire, purchase, sell . . .assets without the consent of the other.  If only one spouse is managing, Ok if in the ordinary course of business.

Point - can not gift, can’t do anything with real estate.

Gifts

Fields v. Michael (Cal) (pg 11-3)

WC Fields had mistresses during marriage.  Gave $$ to mistresses while alive.  At death wife wants the $$ back.  [WA gift would be void, Cal/Id - voidable during life, can get ½ back after death].  Wife doesn’t want to get it back from the donee, she wants it out of WC’s estate.  She is suing the estate for ½ of what he gave away.  Court says you may sue donees or the estate.  Court analogized agency, partnership, trustee, etc.

Gifts of personal property:

Washington: Can get the whole gift back after death (void)

California/Idaho: Voidable during life, after death can get ½ back.

Munson v. Haye (pg 11-5)

Wife put CP in a bank account in joint tenancy with right of survivorship with a friend.  At death friend thinks the money is her’s.  Held: Can not create JT or gift without consent of spouse.

Sun Life Assurance of Canada v. Outler (pg 11-7)

Husband guaranteed debt of daughter’s husband.  Bank wants to et to the community property.  Held: no consent or knowledge of the wife.  No benefit to the community (wouldn’t need consent if benefit).  Can’t gift credit.

Yiatchos v. Yiatchos (pg 11-9)

Husband bought U.S. savings bonds and named brother as beneficiary.  Spouse had fiduciary duty to act on behalf of the community, Breach is fraud.  Status of CP can be changed by agreement of spouses.  Because purchased with CP, the bonds are CP.

Purchase and Sales (pg 11-10)

Consumers Insurance Company v. Cimoch (pg 11-12)

Guy was going to buy stock in a corp.  Wife didn’t join in the transaction.  Holds: RCW 26.16.030(6) applies to acquisition of corporate stock.  [commentators don’t thing it would apply when not buying a controlling or majority ownership].  A wife’s general knowledge of the transaction is not ratification.

Smith v. Hamilton (pg 11-15)

Lease with option agreement.  Only one spouse signed option (but other spouse ratified).  There was ratification by spouse’s subsequent actions.

Get Two Signatures on leases, real property transactions, . . .

Reid v. Cramer (pg 11-17)

Reid agreed to sell real estate to Cramer a general contractor (sole proprietor).  Cramer’s wife didn’t sign the earnest money agreement.  Cramer decided not to close the deal and tries to back out under RCW 26.16.030(4) because wife’s signature was not on the contract.  Wife submitted an affidavit that said she decided to disaffirm the contract when she found out it wouldn’t be profitable (She screwed the whole deal).  The affidavit shows that she contemplated the deal, probably would have signed it at the time husband did.  Held: community is liable.  Joinder requirement of 26.16.030(4) can not be used as a sword to disaffirm an unprofitable contract.

Sanders v. Wells (pg 11-19)

Wells defaulted on a mortgage.  Borrowed money from Sanders.  Wife was aware, although husband did all the dealing.  Husband signed the loan.  Spouse can not borrow using CP as collateral without the other spouse’s signature, except where you can imply the spouse’s consent.  The wife’s conduct exhibited consent (implied) to the transaction.

Nichols Hills Bank v. McCool (pg 11-21)

Son wanted parents to guarantee a loan.  Wife objected but didn’t know she could veto the deal with the bank.  She didn’t sign any forms.  Husband went through with the deal.  Bank tries to get community liability.  Held: there was no consent or implied consent by wife.  Also, they would not extend the husband’s liability to his share of the community property as had been done in DeElche.  Therefore, husband is separately liable only.

Colorado National Bank of Denver v. Merlino (pg 11-25)

Husband buys land in Colorado (SP state).  Seller of land sells contract.  Buyer of contract gets judgment husband and comes to WA to collect. WA court only allows judgment against husband; wife did not consent; can not get to his ½ of community property either; separate liability.

Merlino v. Weinstein (pg 11-29)

SP judgment from colorado.  Bank forces debtor into bankruptcy trying to get ½ of CP.  WA community property law applies in bankruptcy court.  Can get it through bankruptcy and the debt got discharged.

Record Title (pg 11-31)

Statute seems to say BFP can rely on record.  Says a spouse can record a declaration to when other spouse makes a deal without consent.  Courts say you’re basically presumed married, so no BFP if spouse lives in Washington.

Campbell v. Sandy (pg 11-33)

Mr. Sandy executed a mortgage, saying he was single (he was really married).  Defaulted on loan.  Question, was the mortgage executed by Mr. Sandy a valid encumbrance?  BFP statute says purchaser without knowledge, court reads into it “and who could not have found out.”   Can’t rely on record title for RCW 26.16.095.  Could have found out the guy was married because wife lived in state.

U.S. v. McCorkey (Idaho) (pg 11-35)

Almost same deal as above.  Deal is void unless husband and wife both sign.  Wife lived in Cal. but husband lived in Idaho.  Idaho court said it doesn’t make a difference, the deal is void.

Chapter Twelve

Probate, Estate Planning, Community Property

Intestacy (pg 12-1)

At death of one spouse, all CP and decedent SP is subject to probate.  Pay off CP debts.  Then dead spouse’s SP debts from SP and ½ of CP.

Intestate - All CP goes to surviving spouse and ½ of SP if no kids.

Creditors’ Claims (pg 12-1)

Non-probate assets pass subject to debts.

Hennessey Funeral Home (pg 12-3)

Funeral home forgot to file creditor’s claim in probate (4 mo. Limit).  Now they try to collect from the surviving spouse.  Its not the survivors debt.  Too bad, should have filed the claim.

Estate Administration (pg 12-4)
Surviving spouse has absolute right to administer the estate unless will says otherwise.  (must asked within 40 days)

Item Theory (doctrine):

During life each spouse owns ½ of each item - during life can’t gift your half of the CP.

If it is clear the decedent intended to dispose of the entire CP by will, it doesn’t work (Patton v. Patton).  Spouse can elect right - become co-owner in the transfer.

· Example:  If decedent gave $400k house to wife and $200k stock to kids, wife could say ½ of the house and ½ of the stock, or stick with the testamentary disposition.  Item theory - can take ½ of everything.

Patton v. Patton

If will tries to devise the whole Cp estate, spouse can renounce Cp rights or insist on CP and take independent of will.  Gets ½ of each item (not like intestacy).  Spouse owns ½ of everything.

Estate of Wilson v. Bowens (pg 12-10)

Guy set up totten trusts (payable on death bank accounts) for wife and kids.  Wife wanted ½ of $ in kids accounts because hers had no money.  Held: Wife got ½ because husband only had ½ interest in each account (it was CP).

Basics of Estate Planning (pg 12-12)
NOT ON EXAM
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