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Chapter One.  Basic Principles

I. A Criminal Case

· Arraignment

· Preliminary Hearings/Grand Jury  (To determine if there is probable cause)

· Trial - Prosecution must prove beyond a reasonable doubt.  (Heavy Burden)

· Direct Appeal

· Writ of Habeas Corpus - Argument that there was a violation of a constitutional right during conviction and trial.

Note: it is not double jeopardy for the Feds to prosecute after a state already has, or for different states to prosecute.

Prosecutor and defendant usually don’t exchange information such as in civil trials.  But, prosecutor must turn over exculpatory information.

Sometimes determining whether a case is civil or criminal is tricky.  If criminal, the burden of prove is beyond a reasonable doubt, where a civil case would have a lesser burden.  Legislative designation of something as “criminal” doesn’t necessarily mean it is.  Examples of non-criminal proceedings are civil penalties, commitment of sex offenders, civil contempt proceedings, etc.  Constitutional guarantees covered in criminal procedure can show up in civil actions sometimes, such as §1983 cases.

II. The Nature of the Procedural System and the Sources of Procedural Rules

The rights discussed in the book limit the government in criminal cases.  The rules evidence a distrust for the government.  Why? The government has greater resources, the 4th - 6th amendments balance the resources.  The government is powerful, keep the power in check.

III. Two Special Aspects of Constitutional Law: The Incorporation Doctrine and Retroactive Application of Constitutional Decisions.

A.
Incorporation

Most of the amendments (4th, 5th, 6th) have been incorporated and thus apply to the states.  One that has not been incorporated yet is the Grand jury requirement. 

The big argument for incorporation is uniformity - the same standard should be applied no matte where the court is.  The arguments against incorporation include: if the drafters of the constitution wanted the amendments to apply to the states, they would have said so; also, should not apply federal rules to the states.  

Note: the states can mandate greater protection than is afforded by the Federal Constitution.  The bill of rights, etc., that are incorporated and apply to the states, are the floor protection.  The states can not take them away, but they may add more protection.

Duncan v. Louisiana

If a Constitutional right is fundamental to the scheme of American justice, it will be incorporated - apply to the states through the 14th Amendment.

B.
Retroactivity

1.
The Impact of New Decisions

Does a new rule apply to defendants who have already been arrested and tried?  The S.Ct. decided a new rule will not apply to anyone whose conviction is final.  Final means they are out of direct appeals.  A habeas petition is a collateral attack, not a direct appeal, so new rules will generally not apply.

Example: “A” is the defendant at trial.  “B” is on direct appeal.  “C” has a habeas claim.  Neither of them had their interrogation videotaped.  If the S.Ct. decides that all interrogations must be video taped, A&B get the benefit, C does not.

Policy: Finality and Judicial Efficiency.  The court should be able to apply the law that is in effect at the time of trial/review.  Diplomacy - should have some respect for state court decisions.

Example:  S.Ct. says only a jury can sentence to death.  (6th Am.  Ring v. Arizona).  If “A” is at trial, he gets the benefit.  If “B” is on direct appeal, he gets the benefit.  If “C” has a habeas claim pending, no benefit.

It pays to be in a slower state so your appeals are not exhausted so quickly.  If a new rule is decided before you have exhausted your appeals, you get the benefit.

3.
Current Supreme Court Approach to Retroactivity

Habeas petitioners can not litigate a “new rule.”  It is Teague barred.  Barred by non-retroactivity.

Teague v. Lane
When can a habeas petition benefit??  When pre-existing precedent has been violated.  Can’t ask for an extension of the precedent (new precedent), just application of existing precedent.

Exceptions to Teague (will apply retroactively if an exception applies):

(1) If a rule is so fundamental to getting an accurate result it will be applied retroactively.  However, it is unlikely that such components of due process are yet to emerge (see pg. 25).

(2) “certain kinds of primary, private individual conduct beyond the power of the criminal law-making authority to proscribe.

What is a “New Rule”?

When a case breaks new ground or imposes a new obligation on the states or the federal government, it is a new rule.  It is “new” if reasonable minds could have differed before the decision was rendered.

Retroactive Application Against the Defendant?

Lockhart v. Fretwell - held that detrimental changes in the law must be applied retroactively against petitioners on habeas review.

Chapter One in a nutshell:  Incorporation = same rule applies everywhere.  Retroactivity = will not apply a new rules after a decision is final.  It is important to know when the decision is final.

Chapter Two.  Searches and Seizures of Persons and Things

I. An Introduction to the Fourth Amendment

The 4th Amendment protects people from unreasonable searches and seizures.  Only protects from government conduct.  The remedy for a violation is exclusion of the evidence.  Why exclude? Deter conduct, protect rights, etc.

Who is protected?  (see page 33)  Looks like everyone except non-resident aliens whose property is abroad.

What is a search?  The test = do you have a reasonable expectation o f privacy.

· Home - Courts give more protection to the home.

· Car - The expectation of privacy in limited.  Looking in the window can be done, but an actual search of the interior must be reasonable.

What about cameras with photo recognition software?  Probably will be ok.  Do you have a reasonable expectation of not having your picture taken in a public place?  Probably not.

Phone calls?  Conversations are protected., but the phone numbers you called are not protected (not a search).

The Basics of the Fourth Amendment

“The People” as a Limiting Term: United States v. Verdugo-Urquidez (pg 33)

In Verdugo U.S. officers went to Mexico and arrested a guy with Mexican officials’ help.  Then they searched his house in Mexico.  The Supreme court held that the fourth amendment protection does not apply property owned by a non-resident and located in a foreign country.

There was another case where the DEA did the same thing without Mexico’s help.  Just abducted the guy and brought him back.  If the person does not have sufficient connections with the U.S. he is not one of “the people” protected by the Fourth Amendment.

Fourth Amendment applies to (1) U.S. citizens living in the U.S., (2) Aliens living in the U.S., (3) U.S. citizens living abroad.

Does not apply to Aliens living abroad.

The Reasonableness Clause and the Warrant Clause

A search is presumed unreasonable without a warrant unless and exception to the warrant requirement applies.  If a warrant exception applies, the government only needs to comply with the reasonableness requirement.

“Probable Cause”

Minimum showing necessary to support a warrant application is “probable cause.”  The definition of PC is not entirely clear.

State Action Requirement

The fourth amendment only applies to action by the government and those acting in conjunction with it.  Nothing limits it to criminal investigations only.  The protection is against unreasonable searches and seizures by government officials regardless of the purpose.  But, nature of the investigation is considered when assessing reasonability.

II. Threshold Requirements for Fourth Amendment Protections: What Is a “Search?” What is a “Seizure?”

A seizure occurs when a person’s freedom has been limited, or their possessory rights to property has been limited.

A. Reasonable Expectations Test

Katz v. United States page 37

Defendant is charged with placing bets (gambling) over the telephone.  He used public telephone booths to place bets. The government had placed a listening device on the outside of the booth that could record his conversation inside the booth.  Defendant argues it was a search.  Government says it was on the outside of the booth and didn’t penetrate a protected place.  The court found that it was a search and the conversation was protected.  Court determines that there must be a reasonable expectation of privacy before the government intrusion can be considered a search.  When in a phone booth you expect it to be private.  Government argued that the had enough probable cause if they would have asked a magistrate for one.  The court says it doesn’t matter if you would have been able to get a warrant, need to have the magistate’s order/warrant.  Requiring the warrant protects the privacy, the cop probably thinks his case is better than it really is; have a third person evaluate it.

Katz as a Two-Pronged Test

First, government conduct must offend the citizen’s subjective manifestation of a privacy interest.

Second, the privacy interest invaded must be one that society is prepared to accept as legitimate.

B. Interests Protected by the Fourth Amendment After Katz

Fourth Amendment protection extends to:

· Interest in being free from physical disruption and inconvenience (body searches and arrests)

· Certain information that may be personal or embarrassing (privacy interest)

· Unreasonable seizure of property as well as searches (property interest)

Seizure and Searches Implicate Different Interests

There can be a search without a seizure, and a seizure without a search.  They implicate different protected interests.  For example, a body search may implicate interest where impounding a car is a different interest.  One is a search, the other is a seizure.

C. Application of the Katz Principle

1. Is there a search or a seizure?

2. Has the person exhibited an expectation of privacy? (subjective)

3. Is the privacy interest one that society accepts? (objective - reasonable expectation of privacy)

One is determining if the 4th Amendment applies.  Two and Three determines whether it was violated.

1. Subjective Manifestations

If you abandon you property, no expectation of privacy.

If you disclaim your ownership to the cops, no expectation of privacy.

2. Open Fields

If it is not part of the cartilage of a home, it is not protected.  Basically, anything outside of the home or garage is in the “open field”.  Police can use planes and helicopters to fly over.

Oliver v. United States. (pg 45).  Police went to a guys farm parked at a locked gate that was posted no trespassing.  Walked around it and down the driveway found a field of marijuana.  Supreme court said there is no reasonable expectation of privacy in an open field.  Didn’t matter that the gate was locked or there were signs.  But, if it was part of the curtilage (e.g. attached garage, barn that is very close to the house, etc.).  Curtilage is hard to define, but factors are (1) proximity to the home, (2) nature of the uses of the area, (3) steps taken to protect the area from view of passers by. . .

3. Access by Members of the Public

If the public would have access to the activity, there is no reasonable expectation of privacy.

a. Consensual Electronic Surveillance

If you use a CB, you can not expect that the person you are talking to will not squeal or that someone else might be listening.

b. Financial Records

What about the Bank Secrecy Act that requires reporting transactions over $10,000.  The court says you have no reasonable expectation of privacy.  If you disclosed it to the bank, you can’t expect privacy?  What about medical records - Dr. patient privilege.

c. Pen Registers

Device that records numbers that are dial from telephone.  Telephone conversation is protected, but phone numbers dialed are not.  Obtaining numbers is not a search.  E.g. Caller ID

d. Electronic Pagers

If police have a cell phone or pager, the incoming/outgoing phone numbers are not protected, but the police can not use the memory of the phone.

e. Trash

No expectation of privacy in your trash.  Why not?  People expose their trash to the public.  It is readily accessible to animals, children, scavengers, snoops, and other members of the public.

f. Public Areas

Example: Bathroom stalls, only have as much expectation of privacy as you would expect from the general public.  If the public could see through gaps in the door, the cops can do it too.

Bum had a reasonable expectation of privacy in a duffel bag on public property.  No reasonable expectation if you store you belonging on private property without the property owner’s permission.

g. Aerial Surveillance

Cal v. Ciraolo - guy erected tall fences to keep public from seeing into his yard.  Police used an airplane to see that he was growing pot in his backyard.  Court upheld the surveilance as not a search because members of the public could have flown over.

h. Manipulation of Bags in Public Transit

United States v. Bond  -  Guy on bus.  Cop feels all the bags in the luggage compartment and feels a bricklike object in one of the bags.  Cop asked the owner of the bag if he could look inside.  Owner gave him permission and they found drugs.  Did the cop “Search” before he got consent?  Court of appeals said it was ok because you could expect other people to handle your bag in public transportation.  Supreme Court held that the squeezing of the bag was a search.  Reason, you can expect that the bag will be handled, but not squeezed and manipulated in this matter.

4. Investigation That Can Only Uncover Illegal Activity

a. Canine Sniffs

Dog sniffing you luggage is not a search.  Theory is that the only that would alert the dog is something that is illegal and you have no reasonable expectation of privacy in illegal activity.  But, to open the luggage they still must get a warrant.  The dog sniff can provide the probable cause.

Dog sniffing outside a home or apartment is a search.

Dog sniffing a person?  Court has not addressed it yet.  What might the outcome of this be?  Court would probably say that dogs sniff people all the time.  You have no reasonable expectation that a dog would not sniff you if you are walking down the street.

[Airports are an exception.  Every time you go to the airport, you are consenting to a search.]

b. Chemical Testing for Drugs

United States v. Jacobs - Federal Express employee opened a package = not a search because private actor.  Cops took a sample and tested it.  It was a seizure, but the court held it was reasonable.  (there was some controversy over this).

c. Thermal Detection Devices

Device compares the amount of heat emanating from a home.  Court of Appeals found it was not a search.  This summer, the S.Ct. found it was a search.  The courts seem to be willing to protect the home itself.  But anything not attached to/in the possession of (luggage) the person that is outside the home seems to be ok in the courts eyes.

5. Sensory Enhancement Devices

General rule, if the public could do it, so can the man.

a. Electronic beepers

Used to observe a person’s movement is ok because anyone can observe a person’s movement.  Attaching a tracking device to something does not violate a protected interest??

b. Other Sensory Enhancement Devices  (pg 66)

6. Investigative Activity Conducted by Private Citizens

Police inspection after a private person has intruded and tipped the police off.

Case 1.  Fed Ex worker opens a package and finds something suspicious.  Police came and did the same search that the Fed Ex guy did, then got warrant to search the rest of the package.  Court held it was permissible because they did not exceed the private search.

Case 2.  Fed Ex worker opens a package and finds tapes marked obscene.  Police actually viewed the tapes.  Held unconstitutional because they exceeded what the private individual had done.

Could the U.S. postal service open a suspicious package?  The postal service would be considered a government actor so they would have to comply with 4th Amendment.

7. Foreign Officials

Foreign officials do not constitute the kind of state action circumscribed by the Bill of Rigts.  Two exceptions (1) if the foreign search and seizure shocks the judicial conscience.  (2) when U.S. agents’ participation in the investigation is so substantial that the actin is a joint venture between the U.S. and the foreign official.  Also, non-resident aliens searched in a foreign country are not “the people” covered by the fourth amendment.

8. Jails, Prison Cells, and Convictions

Do prisoners have a expectation of privacy in stuff that is in their cell?  No, prison officials must do searches to protect themselves and the rest of the prisoners.  Note: prison even opens the mail of the prisoners as long as it is not privileged communication from attorney.

9. Public School and Public Employees

Public school students have an expectation of privacy, but a lower standard.  Courts have held the inspection of their lockers is permissible.

10. Re-cap on Limitations Wrought by Katz (page 75 - 77)

Courts are willing to protect your home, car, and items in your possession, but not much else.

III. The Tension Between the Reasonableness and the Warrant Clauses

· Person approving a warrant must be a neutral detached person.  If it is not a neutral person (e.g. the prosecutor) there is no insurance that the warrant will be fairly granted or denied.

· Can not warrant shop.  If one magistrate denies the warrant, can not take the same request to another magistrate, but could supplement it with additional information.

· Probable cause is a fairly low standard; the person probably committed a crime, or the search or seizure will probably lead to evidence of a crime.

IV. Obtaining a Search Warrant: Constitutional Prerequisites (pg 82)

Probably Cause:

· Equals a fair probability of criminal activity.

· Reasonable mistakes by officers are allowed.

· For information obtained from informants, Spinnelli is the old law that is still used by many states,  Gates is the current standard.  Gates looks at the totality of the circumstances, information can be cooberated to determine if probable cause exists.

Warrants:

1. Neutral and detached magistrate

2. Description - reasonable particularity. (area to be searched and scope of search)

3.Can search for evidence of the crime, not restricted to Fruits/instrumentalities of the cime.

4. Can search any person or place where there is PC. (newspaper can’t refuse search based on 1st Am.)

5. Required to knock and announce except when risk of harm or destruction of evidence

6. Exceptions to warrant requirement:

(i) Plain view - can see from lawful viewpoint and no further search would be necessary.  From plain view there is PC.

(ii) Exigent Circumstances - (a) danger suspect might flee, (b) danger evidence will be destroyed, (c) danger to public.  Ex Cir. Doesn’t apply if cops had opportunity to get a warrant

(iii) When police see crime committed.

If arrested without a warrant, there must be a probable cause hearing within 48 hours.  Can only use evidence the police had before the arrest was made.

A. Demonstrating Probable Cause

1. Creation of a Two-Pronged Test

NOTE: SPINELLI IS OLD LAW.  IT IS STILL THE STANDARD IN MANY STATES, BUT IT IS NOT THE FEDERAL STANDARD.  IT IS NOT ON THE EXAM.

Spinelli v. United States

Spinelli is under investigation for illegal gambling activity.  Information used to obtain warrant (1) the cops made their own observations and (2) received a tip from an informant. [There is no problem with cops relying on an informant, even if it is hearsay.  They can use information that is not admissible in court to get a warrant.]  The magistrate was not given any information about who the informant was or how the informant got the information.  The officers did not observe Mr. Spinelli doing anything illegal (the saw him driving out of state, visiting an apartment,  etc.).  The court threw the warrant out saying the magistrate did not have enough information for probable cause.  The court looked for: 

(1) The reliability of the information.  The basis of the information.  How was the information obtained and is it reliable.

(2) The veracity of the source.  Need details about the informant.  [has the informant supplied information before that turned out to be accurate.]  Don’t need name, just details about the informant.

The court is saying you have to meet both tests.  You must have reliable information and we need to know about the person who gave it to you.

Example A:  Officer goes to magistrate and says he was on a stake out and observed people coming and going from Spenelli’s house, observed exchange of money at restaurant, observed Spenelli taking bets.  Under the two prong test an officer automatically meets the veracity prong (his credibility is not in question), so all they need is sufficient information.  This situation would probably meet it.

Example B:  Spennelli’s neighbor goes to the cops and says he placed a bet with Spennelli.  Veracity is met - we have enough details about the informant.  Reliability - eye witness, actually placed a bet.

Example C:  Anonymous tip that the on a certain day the person placed a bet with Spennelli.  Not enough.  Spennelli needs details about the source and details about the transaction.  We know nothing about the source.

Cops were pissed off after the Spennelli decision because it became more difficult to get a warrant.  An anonymous letter could never be a basis for a warrant by itself, they would need to get a bunch more information.  They could supplement it with their own investigation, but they can not rely on the letter.

2. Rejection of a Rigid Two-Pronged Test

THIS IS THE CURRENT FEDERAL STANDARD

Illinois v. Gates (pg 91)

Anonymous letter that the Gates were transporting drugs from Florida to Chicago.  The letter said the Mrs. Gates would drive the car to Florida, load it with drugs, Mr. Gates would fly down at a specific time and drive the car back.  The letter also said the Mrs. Gates would fly back from Florida.  The cops observed Mrs. Gates leave town and drive to Florida.  Mr. Gates got on a flight, met Mrs. Gates, and they both drove back to Chicago.  The cops got a warrant based on the letter.  When the Gates got back to Chicago the cops found a load of drugs in the car and drugs, guns, etc in the house.  Under Spenelli the letter would fail the veracity prong because we don’t know anything about the writer.  The Illinois courts tossed the warrant out.  The U.S. Supreme Court held that the information on which the warrant was issued was sufficient to constitute probable cause.  The details in the letter were very specific and the information was corroborated (the events played out the way the writer said they would).  The court did not overrule Spennelli, but explained that a magistrate must take the totality of the circumstances, not a strict two prong test.  The two factors are not irrelevant, but are part of the totality of the circumstances.

Strong Prong/Weak Prong

Example:  What if a cop goes to the magistrate and says they have an informant that has provided information in the past/the have worked with him for a long time and he says the Gates are going to transport drugs.  It would be enough to get a warrant.  What the court in Gates is saying is that that one strong prong can make up for one weak prong and we look at the totality.  Even though the informant does not provide very much information, we know more about the informant and have a better basis to rely on it.

The Function of Corroboration after Gates

The cops need to corroborate weak information.  Gates makes it more permissive for the police to use other sources (corroboration) to fix a defective tip.  The corroboration can consist of observation of completely legal activity, but if it adds color (the tip and the observation make the innocent activity look illegal) to the tip it will be sufficient under Gates.  Under Spinnelli, not good.  Doesn’t help the veracity prong.

Note: Washington accepts Spinnelli but not Gates so you still have to meet the two prongs.

United States v. Peyko - anonymous tip that guy is receiving drugs through fed ex.  Cops corroborated that he was sending and receiving a lot of packages.  Under Spinnelli we wouldn’t know anything about the informant.  Under the Gates totality of the circumstances, there is enough information to create probable cause.

Insufficient Corroboration

Example:  What if your neighbor calls the cops and says he sees people coming and going from your house.  Not enough because there is not enough to believe that there is a crime.  What if the neighbor also says people are leaving with plastic bags that are wrapped up, and a police officer also observes.  Probably enough under Spinnelli and Gates.

3. The Citizen Informant

Identified citizens are presumed to be more reliable than informants.

4. Accomplices

Confession by a co-participant is itself sufficient to establish probable cause - no corroboration is required.  If a defendant can be convicted by the uncorroborated testimony of a co-participant, why not allow the co-participant to create probable cause for a warrant.

5. Quantity of Information Required for Probable Cause

Equivocal Activity

Even though an activity would not appear to be criminal, other circumstance may shed some light on the issue and create probable cause.

Probable Cause to Arrest

Probable cause to search requires a fair probability that the area or object contains evidence of a crime.  Probable cause to arrest requires a fair probability to believe that the person arrested has committed a crime.

Mistaken Arrests

Cops can be mistaken.  It is not an issue of accuracy, but a question of whether there is a fair probability.  Example: cops arrest a guy for public drunkenness and it turns out he is in insulin shock.

6. Collective Knowledge

Officer does not require independent knowledge.  If a warrant is obtained by one officer, another can rely on it.

7. Staleness of Information

Information can get old.  Whether PC still exists depends on what is going to be searched.  Drugs will be consumed, but pedophiles rarely get rid of their stash of porn.

8. First Amendment Concerns

Material that might be 1st amendment protected should still be evaluated under the same “fair probability” standard.  E.g. a warrant to seize films from a porn shop.  Is there a fair probability they violate the law.

B. Probable Cause, Specificity and Reasonableness

1. The Things That Can Be Seized

Warden v. Hayden page 116.  (eliminated the old rule that police could only seize the instrumentalities, fruits, and proceeds of a crime)

Defendant convicted of armed robbery.  Police seized (without a warrant, but doesn’t matter if there was or was not a warrant) his clothing, a cap, jacket, trousers, and other stuff.  There is no doubt that the cops could seize a gun, mask, etc., but the issue was whether or not they could seize evidence of the crime (items that might have been used during the crime and proceeds of the crime vs. anything they reasonably believe might be evidence).  Holds that anything they reasonably believe might be evidence of a crime can be seized.  Reason: the fourth amendment protects privacy not property.  There is no viable reason to distinguish intrusion to secure “mere evidence” from intrusions to secure fruits, instrumentalities, or contraband.

[a gun would be an instrumentality, but clothing is not a “instrumentality” used to commit a crime unless it is something has a use/purpose in committing the crime.]

2. Probable Cause as to Location of Evidence

3. Searches of Non-Suspects’ Premises

Zurich v. Stanford Daily page 120.  There was an assault against police.  They searched the paper to try and find photographs of who did it.  There was no indication that the paper was involved.  Newspaper argued that newspapers should not be searched  - S.Ct. says its Ok.  Second issue was searching an innocent third party’s property.  Held: warrants may be issued to search ANY property at which there is probable cause to believe that fruits, instrumentalities, or evidence of a crime will be found.

Law Office.  Can be searched, but cops need to take care not to  interfere with atty client privilege.

4. Describing the Place to Be Searched

Test: place must be described with reasonable particularity.  Doesn’t need to be exact, but there must be reasonable limits on the breadth of the search.

Example:  If police believe there are drugs at Gonzaga law school, they can’t get a warrant to search the school.  But if they believe there are drugs in the lockers on the fourth floor, they can get a warrant to search those lockers.  Must try to be somewhat specific.

Wrong addresses: whether the warrant enable the executing officer to locate and identify the premises with reasonable effort, and whether there is any reasonable probability that another premises might be mistakenly searched.

5. Particularity of Arrest Warrants

Must describe the person to be seized with sufficient particularity

6. Describing the Things to be searched.

Andresen v. Maryland page 128

Warrant authorized a search of an attorney’s office for evidence of the crime of false pretenses with regard to the sale of a lot of real estate.  The warrant listed a bunch of stuff to be searched and said “together with fruits, instrumentalities and evidence of crime at this time unknown.”  There is an argument that the last part was too broad.  That the warrant becomes a general warrant that is not permissible under the 4th amendment.  The court decided that the last sentence referred only to the crime of false pretenses involving the particular lot, not any crime that might have been committed. 

Reasonable Particularity

Under the majority holding in Andresen, it is acceptable for a magistrate to authorize the search for and seizure of any and all evidence that relates to a particular crime.

The nature of the property will often give some indication as to how detailed a description is necessary.  See page 131 - 32.

Severability

Courts have held that an overbroad provision of a warrant can be severed from the balance of the warrant.  It appears as though the consensus among the courts is that a defect does not vitiate the entire search.  Suppress evidence obtained through the overbroad section.

7. Reasonableness and Warrants

Reasonableness may limit the search.  A magistrate can not issue a warrant that violates the reasonableness portion of the fourth amendment.

Page 133.  Court order (same as warrant) that allowed cops to remove a bullet from a guy = unreasonable.

8. Anticipatory Warrants

Anticipatory Warrant: a warrant that authorizes a search if a contingency is satisfied (such as delivery of drugs).  S.Ct. hasn’t spoken on the matter, but most courts have held that these types of warrants are OK.

Note: Method for issuing warrants is changing with technology (telephone, online, etc).  In larger areas, there is usually someone on call, but in smaller areas you might have only one judge, this makes it hard to get a warrant in a timely manner so the need for anticipatory warrants or electronic warrants are heightened. 

C. Executing the Warrant

1. Notice of Purpose and Authority

18 U.S.C. § 3109.  The officer may break open any outer or inner door or window of a house, or any part of a house, or anything therein, to execute a search warrant, if, after notice of his authority and purpose, he is refused admittance or when necessary to liberate himself or a person aiding him in the execution of the warrant.

Purpose of notice (1) protects citizens and law enforcement officers from violence; (2) protects individual privacy rights; (3) protects needless destruction of private property.

“Refused Admittance”

Not restricted to affirmative refusal, but can be constructive or reasonably inferred refusal.  Knock and announce followed by short wait, if no response infer that admittance has been refused.

2. Exceptions to the Notice Rule

No “breaking”

If the door to a house is already open, the knock and announce does not apply.  Entering would not be a breaking.

Emergency Circumstances: Richards v. Wisconsin

Officers will be permitted to make an unannounced entry if announcement would create a risk of destruction of evidence or a risk of harm to the officers or others.

No-Knock Warrants

Might be able to issue a no-knock warrant if circumstance suggest that entry with announcement would be appropriate.

No-Knock Entries and Destruction of Property: United States v. Ramirez

Cops announced over loud speaker and broke window at the same time.  Defendant argued that cops need to demonstrate a heightened degree of exigent circumstances if they are not going to announce and destroy property.  Held: Reasonable suspicion that announcing would be dangerous, futile, or destructive to the purpose of the investigation is good enough for no-knock.  Limited destruction is reasonable.

3. Timing and Scope of Execution

Waiting to long to execute the warrant, or intervening circumstances may negate the previous showing of probable cause.

Destruction and Excessiveness

Reasonable destruction may be allowed.

Use of Distraction and Intimidation Devices

Warrant to search a home for a weed growing operation.  Evidence showed probability of grow operation.  Suspects had a bad criminal history.  Officers busted into the house late at night and used a “flash-bang” device.  The suspects wife and kids were in the house.  The court held that the used of the device was not unreasonable, but was pretty close.

4. Presence of the warrant

Not required to give a copy of the warrant before the search.  Required to give a copy, just not before.

5. Enlisting Private Citizens to Help Search

Courts can issue writs to compel people to assist.  Private individuals can voluntarily aid in a search.  But, officers can not enlist private individuals to exceed the scope of the warrant.

6. Media Ride Alongs

Can’t bring media into someone’s home.  Cops can video tape to protect themselves, but media has a different agenda.

D. The Screening Magistrate

1. Neutral and Detached

Required to be neutral and detached, but it is a pretty loose standard.  Courts have held a former reserve officer whose husband is a deputy is still neutral (although troubling).  The magistrate may not act as a rubber stamp - must review the warrant.  However, how would someone prove the magistrate did not review.

2. Legal Training.

Must be capable of determining probable cause, but not required to be a lawyer.

V. To Apply or Not Apply the Warrant Clause

Search or seizure is presumptively unreasonable in the absence of a warrant based on probable cause, however there are exception.

A. Arrests in Public and in the Home

1. Standards for Warrantless Arrests

Can arrest without a warrant if officer has reason to believe the person has committed:

(a) a felon, 

(b) a misdemeanor and the officer has reasonable cause to believe the person 

(i) will not be apprehended unless immediately arrested, or 

(ii)may cause injury to himself or others unless immediately arrested, 

(c) a misdemeanor or petty misdemeanor in the officers presence.

2. The Constitutional Rule: Arrests in Public

United States v. Watson (page 155)

Informant told officers the defendant was selling stolen credit cards.  Informant arranged a meeting and the officers arrested the guy after the informant gave them a signal.  Held: If an officer has probable cause, he can arrest a suspect for a felony without a warrant.

Note on the Use of Excessive Force in Making an Arrest

Can use force to effectuate an arrest.  May use non-deadly force in apprehending a fleeing felon, but the manner in which asserted must be reasonable.  (e.g. should give a verbal warning before releasing an attack dog).  Can not shoot a fleeing suspect unless necessary to stop the escape and the suspect poses a significant threat of death or serious injury to the officer or others.

Excessive Force and Public Protest

Police can use force if administered reasonably and there is a legitimate interest in quickly dispersing and removing lawbreakers with the least amount of injury to police and others.  Example: warning the protesters, then applying varying degrees of force until they complied.

Excessive Force and Placing a Person in Custody for His Own Good

If someone poses a threat to his own safety, force can be used to place him in custody.  Example: pepper spraying a large drunk guy who said he took a bunch of pill so he could be taken to the hospital = reasonable.

3. Protections Against Erroneous Warrantless Arrests

Gerstein v. Pugh (page 165)

If arrested without a warrant, you are entitled to a prompt hearing.

County of Riverside v. McLaughlin (page 166)

Procedure in Riverside was to combine the arraignment and the probable cause hearing when arrested without a warrant.  Done within two days.  Is a probable cause hearing within 48 hours prompt?  S.Ct. says it is prompt enough, but 48 hours is the outer limit.  Reasoning: reasonability, but 48 hours might be unreasonable under some circumstances (if holding the person for other reasons, etc).  Scalia’s dissent: He thinks there should be a maximum of 24 hours.  Points out that a lot of states have a 24 hour requirement and have not had problems with it.

Detentions for Less than 48 Hours

It can be unreasonable under some circumstances.  United States v. Davis (8th Cir.) - Davis arrested for false theft report.  Put in a cell for two hours and not released until she agreed to get information about her boyfriend.  Never arraigned, no PC hearing, etc.  = illegally detained.

Remedy for a McLaughlin Violation

Statements/confessions/evidence obtained before probable cause hearing and outside limits of McLaughlin may still be admissible.

4. Arrests in the Home

Rule: if someone is arrested in their home, the cops must have an arrest warrant.  Why? To protect the privacy of the home.  If a place is temporarily a home, an arrest warrant is needed.  If not a person’s home, a search warrant is enough.

Can police go in a home to apprehend a suspect? Yes.  Can they conduct a search?  Only to find the person.

Examples:

· “A” is at “B’s” home overnight - an arrest and search warrant are both required.

· If “A” is at “B’s” home from dinner - a search warrant is enough

· A’s home to arrest A - only requires an arrest warrant.

The determination is based on the officer’s reasonable belief.

The Payton Rule

Must at least have an arrest warrant to enter someone’s home and arrest them.  Search warrant would provide greater protection for the citizen, but it is not necessary.  Must have reason to believe the suspect is within.

Reason to Believe the Suspect is at Home

Facts and circumstances within the knowledge of the officer must warrant reasonable belief that the location is the suspects home and the suspect is within.

Is the Arrest at Home or in Public?

If you step out of the home into a public place, a warrant is not needed.

Homeless Persons

Homeless persons:  Living space requires an arrest warrant.

Hotels and Motels

A hotel is the same as a home.  

Arrests in the Home of a Third Party

3rd party’s home: Arrest warrant and search warrant is required.  Reason: arrest warrant is person specific, while search warrant is place specific.  Can not let cops go around searching other people’s houses looking for someone.  If a person is only a visitor, need both warrants, but if the person becomes an occupant, only an arrest warrant is need.  

The Rights of an Overnight Guest: Minnesota v. Olson
Under the Payton Rule, an arrest warrant was sufficient to arrest an overnight guest in the home of a third person.  Search warrant or arrest warrant????  The expectation of privacy was sufficient to invoke the warrant requirement of the 4th Am, therefore the cops had to have a warrant.

Temporary Visitors

Minnesota v. Carter - A warrant was not required where a couple guys were only in an apartment for a couple hours for the purpose of cutting up cocaine.  The had no expectation of privacy sufficient to trigger their Fourth Amendment rights.

5. Material Witnesses

Cops can detain a material witness if it is impracticable to secure his presence by subpoena.

B. Stop and Frisk

Stop


Arrest


Frisk

Reasonable suspicion
Probable Cause
Danger (RS)

Questions to ask: (1) Reasonable expectation of privacy? Cops can go anywhere open to the public.  (2) Look for consent.

Why is there a lower standard for a Stop than for an Arrest?  Arrest is more intrusive.  A stop is temporary.

When does a stop turn into an arrest?  

If only a stop, only reasonable suspicion is required.  If an arrest they need probable cause.  Courts look at:

1. Place of detention - if moved from place of the stop, it looks more like an arrest.

2. How intrusive the action is.  Examples on page 258 - bullhorn, spotlight, cuffs.  (the use of cuffs will not turn it into an arrest.

3. Time.  No bright line rule on how long they can hold someone, before it is an arrest.

4. Did the scope of the investigation exceed the scope of a stop?  Deal with the reason the person was stopped and do not go farther.  

1. Stop and Frisk Established

Terry v. Ohio (page 181)

Officer sees a couple guys standing on a street corner.  They took turns walking down the street, looking into a window, conferring, and repeating the process.  They did it 20+ times.  The officer sees another guy talk to them and leave.  He follows them, stops them, pats them down and finds guns.  The cop could stop and talk to them without any 4th amendment implications, but the officer actually grabbed one of the guys and turned him around.  The 4th Amendment comes into play because it is a seizure.  

· When can an officer seize someone?  When they have reasonable suspicion of criminal conduct.  

· Note: seizure = restraining freedom to walk away.  

· When can a cop arrest? Probable cause.

· Reasonable suspicion is less than probable cause.  Reasonable suspicion = possibility that the suspect has engaged in criminal conduct.  With PC it must be probable.

· When can a cop Frisk?  When there is danger to the officer or others.  They do not have an automatic right to frisk.

1. Can seize for reasonable suspicion of criminal conduct.

2. Can Frisk if reasonably believes there is danger to officer or public.

See page 187 for the holding.
Hypo:

Can the cops seize a white guy in a black drug neighborhood?  Not without more facts.  The cops can ask him questions, but he does not need to answer.

An Early Application of Terry :

Adams v. Williams (page 191)

Informant told the cops someone was engaged in criminal conduct.  Court holds the tip is enough to create reasonable suspicion.  The cop does not need 1st hand knowledge (does not need to personally observe).  Note: can not use an anonymous tip to seize without cooberation.

Bright line Rules under Terry:

Pennsylvania v. Mimms

Cop stopped a car, asked a guy to get out, saw a bulge in his jacked, patted him down and found a gun.  Can the driver be ordered out of a car?  The court says yes because of officer safety.  Holding: When a cop stops someone he can order them out.  Dissent: Thinks there should be reasonable suspicion.

Mimms and Passengers

Maryland v. Wilson (page 195)

Passengers can be ordered out of the car.  Even if the officer does not have a reasonable suspicion.

U.S. v. Stanfield (page 197)

Car had tinted windows.  Cop pulls him over and opens the door to look inside the car.  Held: If windows are too dark, the cop can open the door and look inside, but can not “break the plane.”

Mimms Applied: 

New York v. Class

Papers on the dash board covered the VIN #, the officer reached inside, moved the papers and discovered a weapon.  Held: it was OK.  The police had a right to see the VIN #.

Detention of Occupants of a Residence: 

Michigan v. Summers

When searching a house incident to a search warrant, the police can force the homeowner to stay at the premises.  They can also hold non-residents.

Review:

A. (i) The cops can ask questions.  (ii) An individual can refuse to answer questions.  If not free to leave = seized. 

B. In order to seize, must have reasonable suspicion.

C. To arrest must have probable cause.

D. To frisk, must have a reasonable belief the cop or others are in danger.

A, B, and D can be done without an arrest.

2. When Does a Seizure Occur? The Line Between “Stop” and “Encounter”

The Mendenhall “Free to Leave” test

If a reasonable person would believe that they are not free to leave, there is a seizure.  Example: the cops asking to see an ID vs. demanding it.

Applying the free to leave test: 

Florida v. Royer

Cops asked a suspect to accompany them to a room and had the suspect’s ID in their possession = seizure.

Missed Class
Airport Confrontations After Royer

Depends on the circumstances

Street Encounters

Bus Sweeps: Florida v. Bostick (pg 206)

State of Mind Required for a Stop: Brower v. County of Inyo

The Suspect Who Does Not Submit: California v. Hodari D.

Questions After Hodari

When Does Submission Occur?

Controlling Gang Activity Through Anti-Loitering Ordinances: City of Chicago v. Morales
Note on the Impact on Civil Rights Actions

Summary of Seizure Cases

3. Grounds for a Stop: Reasonable Suspicion

a. Source of Information

Anonymous Tips: Alabama v. White

Questions After White

Anonymous Tips Concerning Gun Possession

b. Quantum of Suspicion

Comparison to Probable Cause

Assessment of Probabilities

Examples of Reasonable Suspicion

Examples of Reasonable Suspicion Lacking

Reasonable Suspicion of a Completed Crime: United States v. Hensley

Relevance of the Race of the Suspect

The Use of Race in Encounters, in the Absence of Reasonable Suspicion

Use of Profiles

Overbroad Profile Factors

Reasonable Suspicion and Flight from the Police
4. Limited Searches for Police Protection Under the Terry Doctrine

Frisk Cannot Be Used to Search for Evidence:  Minnesota v. Dickerson page 239

Can only Frisk for weapons when doing a Terry stop.  If the officer feels something that doesn’t seem to be a weapon, they can’t pull it out (they should get a warrant or arrest and do a search incident to the arrest).

Suspicion Required to Support the Right to Frisk

Tip that a person in a blue car handed a gun to somebody else.  Officers found a car and people where the reports said they would be.  (cooborated the tip with description of vehicle and location).  Order the driver out of the car, frisked, found a gun.  The court held that there was no Reasonable Suspicion because the informant said the suspect had given the gun away.  There is no reason to believe the suspect still has a gun.  [This is not the way most courts would see it]

It appears that most courts would give the officers more discretion.  The progression seems to be going in the direction of allowing officers to stop and frisk anyone at anytime.

Terry Frisks and Rising Violence

Officer approached a guy with an open beer and one hand in his pocket, then frisked him.  The court held that the frisk was ok - there was reasonable suspicion of danger.  Reasoning seems to be that there is rising violence so the right to frisk needs to be extended in order to protect officers.

Protective Searches Beyond the Suspect’s Person: Michigan v. Long

Can search/frisk other items in the immediate area, but may not open things.

Protective Sweeps: Maryland v. Buie (Page 245)

Officers arrested Buie in his home (without a warrant), for burglary.  The police had reasonable suspicion that his cohort (dangerous) was in the home.  Held: cops can do a protective sweep to look for someone.  They can only look where a person could hide.

Protective Sweep Where Arrest Is Made Outside the Premises

5. Brief and Limited Detentions: The Line Between “Stop” and “Arrest”

a. Forced Movement of the Suspect to a Custodial Area

b. Forced Movement for Identification Purposes

c. Investigative Techniques That are Permissible Within the Confines of a Terry Stop

d. Overly Intrusive Investigation Techniques

e. Investigation of Matters Other than the Reasonable Suspicion Which Supports the Stop

Reasonable Suspicion as to Another Crime

Consensual Encounters After a Stop has Ended

f. Interrogations and Fingerprinting Pursuant to a Terry Stop

g. Time Limits on Terry Stop

Aggressive Tactics Employed Against Minorities

6. Detention of Property Under Terry

Unreasonable Detention: United States v. Place

Seizure of Property With No Deprivation of a Liberty Interest

7. Limited Searches for Evidence by Law Enforcement Officers Under Terry

Questions After Hicks

Review of the Terry Doctrine:

Based on a reasonable suspicion, the cops may

1) Stop

2) Frisk

3) Order the driver and passengers out of a car

4) Search the immediate area and frisk possessions.

C. Search Incident to Arrest

1. Spatial Limitations

Chimel v. California page 264

Chimel was arrested for burglary.  Arrested in his home.  Cops had an arrest warrant.  The arrest was OK.  Chimel did not consent to a search of the home, but they did it anyway (very exhaustive search of the entire home).  Searching for evidence of the crime and found it.  The evidence was admitted at trial.  Incident to an arrest, officers can search a person without limits (compare to Terry search/frisk which is only a pat down for weapons).  Cops can also search the immediate area within the control of the suspect incident to an arrest.  This is any place the suspect could reach into and control.  The search of the entire house was too much.

Application of Chimels Case-By-Case Approach

Timing of Grab Area Determination

Creating Grab Areas

Post-Arrest Movements: Washington v. Chrisman

Post-Arrest Movements Ordered by the Officer

Arrest Leading to Exigent Circumstances

Protective Sweeps After an Arrest

2. Temporal Limitations

Sequence of Search and Arrest

Removal From the Arrest Scene

3. Searches of the Person Incident to Arrest

United States v. Robinson pg. 273

(How exhaustive can a search be?)

A guy was arrested for driving without a licenses.  Officer found a cigarette box in his pocket and opened it, there were drugs inside.  The court held the officer could open the box incident to the arrest.  “We hold that in the case of a lawful custodial arrest a full search of the person is not only an exception to the warrant requirement of the Fourth Amendment, but is also a “reasonable” search under that Amendment.”

The Diminished Expectation of Privacy Analysis

For body cavity/strip searches without a warrant, there must be a reasonable basis to believe evidence will be found.

Robinson and Containers in the Arrestee’s Grab Area

4. The Arrest Power Rule Applied to Automobiles

New York v. Belton

Cop pulled a car over for speeding.  Smelled weed when he approached the car.  Arrested the driver.  Had probable cause to arrest for speeding.  Also had PC based on the smell.  Cop searched the car.  Found a jacket with coke in the pocket.  Envelope on the floor labeled “super gold” had weed in it.  Was the search permissible?  The court held that the search of the passenger compartment incident to a lawful arrest is permissible.  The police can also open containers (unzip a coat pocket).  Containers include glove compartments, consoles, luggage, etc.  The police can not open the trunk.  A locked compartment might be a different story because it is not easily accessible by the occupants, but some courts let the cops search locked compartments.

It is not important what the cops are looking for and whether t could be concealed in the containers.  Reasoning: protect officers and prevent destruction of evidence.

To search a trunk, there must be probable cause.  Some basis to believe there is something in the trunk.  (bring a dog and have it sniff).

Applicability of Belton To Searches of Places Other Than Vehicles

5. The Arrest Power Rule Where No Arrest Takes Place

Knowles v. Iowa

Cops pulled Knowles over for speeding.  The gave him a citation, but did not arrest him.  The cop searched the vehicle and found dope under the seat.  Held: not a lawful search. There was no arrest, so it was not a permissible search incident to an arrest.  Without an arrest, only Terry frisk/search would be ok.  Rule:  Arrest - can search the vehicle.  No Arrest - Terry stop, no search of the vehicle.

Key: under the law of the state, the cops must have the right to arrest for the violation.

D. Pretextual Stops and Arrests

Whren v. United States

If there is probable cause, it doesn’t matter if the stop is a pretext.

Probable Cause of a Traffic Violation

E. Plain View and Plain Touch Seizures

Horton v. California

Note on Horton

Probable Cause to Size an Item in Plain View: Arizona v. Hicks

The Plain Touch Doctrine
F. Automobiles and Other Movable Objects

Carol Doctrine: cops can search a car without a warrant if they have probable cause.  (compare to homes where they must have a search warrant.)

	Search incident to arrest
	Probable Cause
	Reasonable suspicion

	Passenger Compartment
	Entire Car
	Inspection only.  Look inside the car, but no search

	All Items
	All Items
	Can’t search items

	Passenger’s items
	Passenger’s Items
	Can’t search passenger’s items


Must always look at why the cop is pulling the car over to determine how far they can go.

1. The Carroll Doctrine

Officers can perform a warrantless search of an automobile if they have probable cause.

2. Distinguishing Carroll From Search Incident to Arrest

3. The Progeny of Carroll

Chambers v. Maroney page 309

Two guys robbed a gas station.  Witnesses described a blue car and the guys in it.  The car wasn’t searched at the time of the arrest, but was taken to the police station.  The police could have searched the car at the time of the arrest.  They searched the car at the station without a warrant.  S.Ct. doesn’t have a problem with a search later because they didn’t think it was any greater intrusion on the owners rights.

The Diminished Expectation of Privacy Rationale: California v. Carney

Motor Homes

Motor home considered the same as a car.  But there may be circumstances where it will be treated as a home.  Is it hooked up to utilities, etc?

Carroll and Forfeiture or Automobiles

4. Moveable Property - In and Out of Cars

If the police are looking for an item in a car, they can look anywhere in the car that the item might be concealed.

Mobile Containers in the Car

If the police have probable cause to search the car, they can search anything inside.

California v. Acevedo page 319

Police knew Fed. Ex. Package had drugs in it.  Followed the guy who picked up the package to his house.  Saw another guy come out of the first guy’s house and put a bag in his trunk.  The court held that if the police have probable cause to believe contraband is in the vehicle, they can search the entire vehicle and any containers in it.

Search of Passenger’s Property: Wyoming v. Houghton page 327

Cops pulled a car over for speeding.  Noticed a hypodermic syringe in the drivers pocket.  Searched the car.  Passenger had a purse in the car.  Cops searched the passenger’s purse and found drugs.  S.Ct. held that the police can search the entire car, including items not owned by the driver.

What about searching the passenger?  There must always be probable cause.  If there is probable cause to believe the passenger is involved in a crime (individualized P.C.) they can search the passenger.

G. Exigent Circumstances

1. Exigent Circumstances Generally

Police are excused from getting a warrant if there are exigent circumstances.  Generally applies when police have to go into someone’s home.  Officer must always have probable cause for the doctrine to apply.  Theory - there is an immediate need.

2. Hot Pursuit

If a suspect runs into someone’s home, the police do not have to get a warrant to follow because they are in hot pursuit (exigent circumstance).

3. Police and Public Safety

If someone tells a cop that someone is injured, the cops can go to help that person.

To protect the officer or the public, they can go into someone’s home without a warrant.

4. The Risk of Destruction of Evidence

If there is a danger that evidence will be destroyed, it is an exigent circumstance that excuses the warrant requirement.  Most cases are drug related because they can be destroyed quickly.

5. Impermissibly Created Exigency

6. Prior Opportunity to Obtain a Warrant

7. Telephone Warrants

8. Seizing Premises in the Absence of Exigent Circumstances

H. Administrative Searches and Other Searches and Seizures Based on “Special Needs” page 350

Warrant clause of 4th amendment generally controls searches, but sometimes court applies the reasonableness clause instead.  Usually when not conducting the search for ordinary law enforcement purposes.

Balancing importance of the government purpose against the individual right to privacy.

Individual right to privacy: 

1) consider nature and scope of search; 

2) discretion of the public official (we get nervous with more discretion); 

3) reasonable expectation of privacy (regulated biz vs. nonregulated biz, etc)




1. Safety Inspections of Homes

Safety/Health inspections.  Safety inspections, building inspections, etc by the government have a compelling government interest in promoting safety.  These are searches without (with?) a warrant, with less than PC, usually not by police but by other government actors.  

[Book says it requires a warrant, but the warrant is issued by someone other than a judge or magistrate and does not require probable cause; as long as it is complying with an administrative scheme.]

Warrants Without Probable Cause?

Probation officer searching probationer’s home is exempt from the warrant requirement.

2. Administrative Searches of Businesses

New York v. Burger page 354

Allegedly, inspectors (plain clothes officers) visited mr. Burger’s junk yard to see if he had complete records (a police book).  It was a regulated business and records were required to make sure stolen vehicles were not on the lot.  Burger doesn’t have the right records or a license.  [at this point, they would not have probable cause to search for stolen vehicles].  Owner of a regulated business has a reduced expectation to privacy.  Warrantless requirement is necessary to prevent owner from getting rid of evidence.  The statute informed the owner that the premises may be searched and the scope of the search.  The state has an interest in regulating the business to stop automobile theft.  The regulation serves the state interest.  The statute serves as an adequate substitute for a warrant.  The court held that the search was allowable.

Administrative Inspection by Law Enforcement Officers

3. Searches and Seizures of Individuals Pursuant to “Special Needs”

a. Searches and Seizures on the Basis of Reasonable Suspicion Rather Than Probable Cause

New Jersey v. T.L.O. - School official searched student’s bag.  Had reasonable suspicion that kid had cigarettes.  (No P.C., not a Terry frisk b/c no reasonable risk of harm).  Court upheld the search.  Said there a special needs in the school setting, it was not a criminal investigation, etc.  The court loosens the standard and allows searches based on reasonable suspicion.  Students can be searched based on a reasonable suspicion.
Note on More Intrusive Searches

Cornfield by Lewis v. School Dist No. 230 - Teacher thought 16 year old had drugs in his crotch.  A couple teachers went into the locker room and made the kid change into gym shorts while they watched, then searched his clothes.  He had no drugs on him and ended up bringing a civil rights action.  The court found that the search was reasonable.  Court noted that the kid of this age would be pretty sensitive to his privacy, but the search was not too intrusive...!!

Jenkins v. Hall - Teachers strip searched two second graders looking for seven dollars.  The court dismissed the 1983 claim because the body of law was not well defined so the public official has immunity.

Reasonable Suspicion for a Search of a Student’s Property

DesRoches by DesRoches v. Caprio. - Shoes were stolen from a classroom.  Teacher asked if she could search all the students’ bags.  Des Roches would not let the teacher search.  Court held that the objection creates a reasonable suspicion.

b. Suspicionless Searches of Persons on the Basis of “ Special Needs”

Drug-Testing of Employees

What If There Is No Record of Drug Abuse?

Drug-Testing of School Children

Vernonia School District 47J v. Acton  page 372

School wanted to drug test all student athletes - urine test.  They had no suspicion that any students were doing drugs.  Supreme Court allowed the test.  Special needs is equal to probable cause.  Requiring a warrant would be to burdensome.  Also, test was not too intrusive because these are student athletes, they have a lesser expectation of privacy because they have to undergo a physical anyway.  The court notes that suspicion less drug testing of all students might not be allowed.

Drug-Testing of Students After Vernonia

Supreme court has upheld a policy that any student involved in any extracurricular activity can be forced to submit to drug testing.

Drug-Testing of Politicians

Chandler v. Miller

State wanted to require anybody who wanted to run for governor to submit to a drug test.  S.Ct. said they couldn’t test.

Drug-Testing Cases After Chandler

May test for drugs were people are involved in a sensitive occupation or protective function.

Skinner v. ____ - Railroad employees can be tested anytime there has been an accident.

____ v. ____ Customs services employees can be drug tested because they perform protective duties and are exposed to drugs in their duties - they could easily steal them

Nuclear workers can be tested because of the sensitive nature of their work.

HIV Testing

Prisoners are routinely tested.  Jails have special needs to protect others and make sure infected individual get care.  Also, not that intrusive since they are being tested for other stuff.  Sexual predators are tested also.  People convicted of prostitution are sometimes forced to submit to test.  Sexual assault convicts can be forced to be tested also.

4. Roadblocks and Suspicionless Seizures

State can set up roadblocks for alcohol, aliens, etc.  Can question people during the stops about the purpose of the roadblock.  

Individual Stops Without Suspicion

Permanent Checkpoints

Temporary Checkpoints

Roadblocks as a Pretext

Suspicionless Searches for Law Enforcement Purposes?

5. Inventory Searches

After a car is seized, the cops can look through the car and catalogue the contents.  If anything is found during the inventory, anything found can be used under the plain view doctrine.

Community Caretaking Function

Warrantless, Suspicionless Searches: South Dakota v. Operman

Property Carried by an Arrestee: Illinois v. Lafayette

Limits on Police Discretion: Colorado v. Bertine

Limits on Police Discretion: Florida v. Wells

The Problems of Pretext

Less Onerous Alternatives

Searches and Seizures That Serve No Inventory Interest

6. Border Searches

Individuals at borders can be searched without probable cause or reasonable suspicion.  Anytime somebody is leaving or entering the country.  Routine search can be done to anyone (pat down, search items, etc).  Justification = protection.

United States v. Ramsey

Letter from Thialand mailed to the U.S.  Police suspect it contains drugs.  Police open it without a warrant.  Court says it is ok because it is like a border search.  Anything coming into the country can be searched.  Dissent: should have required a warrant.  Its not like the letter is going to take off while they are waiting for a warrant.

Note on Routine Border Searches

One statute allows searches of any vehicle within 100 miles of the border for aliens.

Routine vs. Non-routine Border Searches

Non-routine search is one that is a lot more intrusive.  Involves more than a minimal search.  If they want to hold someone for a period of time.  For a non-routine search there must be reasonable suspicion that there is some illegal activity

The Degree of Suspicion Required For a Non-routine Border Intrusion

United States v. Montoya de Hernandez - woman made a bunch of trips between U.S. and Columbia.  The customs officials thought she had swallowed a balloon full of drugs.  They held her for 16 hours until the evidence naturally passed.  Held it was not too intrusive.

Standard of Proof Between Probable Cause and Reasonable Suspicion?

Pretty low standard.  One case they held suspect for 100 hours and forced use of laxatives.  Another case held person for 24 days.  Action upheld in both cases.

This is a continuation of the governments general grant of broad power to customs/border officials.

I. Consent Searches (Page 413)

Exception to the warrant requirement if consent to search was voluntarily given.  Whether the consent was voluntary is determined by considering the totality of the circumstances.  Shechneckloth.  Some factors the court will consider are (1) voluntariness of the defendant’s custodial status; (2) the presence of coercive police procedures; (3) level of cooperation with the police; (4) awareness of right to refuse; (5) education and intelligence; (6) defendant’s belief that no evidence will be found.  US v. Gonzalez-Basulto.  

1. Voluntary Consent

Voluntariness Distinguished From Waiver: 

Schneckloth v. Bustamonte

Officer asked to search the car.  Guy said sure go ahead.  Found stolen checks in the trunk.  Big issue - is the consent voluntary.  Court held that in judging whether the consent was voluntary, we must look at the totality of the circumstances.  Will consider all the facts.  Dissent - thinks the officer should tell the suspect he doesn’t need to consent.

Government has the burden of proving it was voluntary consent.

The Consequences of Refusing Consent

Suspect has a right to refuse and it can not be considered evidence of criminal wrongdoing.

The Impact of Custody

Person in custody may consent to search.  The fact that they are in custody is a factor the courts will consider when determining if it is voluntary.  

Totality of the Circumstances

Age, intelligence, whether the individual is mentally impaired, whether they speak English well, were they told they could refuse, etc.

Threats of Action if Consent is Refused

Cop can say he is going to leave and come back with a warrant if consent is refused.  But, officer must have a probable cause or reasonably believe they have probable cause for their claim/threat.  Can not make threats that the officer knows he can not make good on.  Threats can amount to duress therefore making the consent involuntary.

Must a Person Who Is Stopped Be Told That He Is Free to Leave?

Ohio v. Robinette - Cop stopped a guy and checked his license etc.  Gave him his license back but didn’t tell him he was free to leave.  Asked if he could search the car.  Guy said sure.  Court held it was voluntary.

Subjective Attitudes Toward Authority

United States v. Zapata - Cop asked a Mexican guy if he could search his stuff.  It was his belief that he didn’t have the right to refuse.  Mexican police will beat you up if you don’t consent.  Even with this subjective belief, the court held the consent was voluntary.

Did the Person Consent?

Sometimes a response to an officer’s request to search is unclear, court will probably look at the totality of the circumstance to determine if the response was consent or not.  Example; saying “sure” to an officer’s question “do you mind if I take a look?”  Does this mean “sure go ahead” or “sure I mind?”

“Reluctant” Consent

2. Third Party Consent

If a person has actual authority (right of use, right of entry) they can consent to a search of the other person’s property.  Example 1, one spouse consenting to a search of a house owned by the other.  Example 2, homeowner has a friend staying with him.  Visitor can give the cops consent because he has the right to enter.  Also, if someone gives a key to a relative/friend, that person could give consent to the cops.  Same goes for letting someone use your car, giving someone a key to the car, etc.

If the third party has apparent authority he can give the cops consent.  Apparent authority is present when the cops could reasonably believe the person had actual authority.

Hypos: What about a landlord telling the cops they can enter?  No good, landlord only has right to enter under limited circumstances.  Can an employer give cops consent to search your office?  Yes, they have authority to enter your office so they can let the cops in too.  What about locked file cabinet in your office?  Employer can unlock it and let the cops search, they have authority to look in it, its their property, etc; they can let the cops in.

Actual Authority:  United States v. Matlock

If someone has joint access and control, they can consent to a police search.  Example; a co-inhabitant of a house.

Apparent Authority: Illinois v. Rodriquez

Girlfriend had a key to the house.  They broke up, but she kept a key.  She told the cops they could search.  Held she had apparent authority.

Mistakes of Law

Search based on mistake of authority is invalid.  Example; believing that a landlord has authority to let the police search a tenant’s apartment.

The Duty to Investigate

Police might be required to investigate whether or not someone really has authority to consent to a search.  Example; babysitter who says she has uninhibited access to the entire house (might not be true).

Actual But Not Apparent Authority

Three Kinds of Apparent Authority Questions

(1) Person that can never have authority, such as a mailman would never have authority to enter the home where a letter is dropped off; (2) someone who does not have the appearance of authority, but actually does when questioned further, such as a landlord whose tenant lets him store belongings and come and go at will; (3) a person who it would appear has unrestricted authority, but upon further questioning might not, such as people in possession of containers.

Consent Among Family Members

Can not consent to a search of an area that is exclusively reserved for someone else.  Parent can’t consent to search of area that is exclusively for use of minor.  Spouse might not be able to consent to search of other spouses private areas, etc.

3. Scope of Consent

Search may only be within the scope of the consent.  If general consent is given, they can search anywhere.  Consent to search a home includes every part of the home and everything within it.  Any ambiguity in the consent is construed against the suspect.

Scope Defined By the Object of the Search:  Florida v. Jimeno

Can only search where objects of the search might be found and only to the extent the suspect might expect the police to search.  Example: can search a paper bag on the floor of the car, but can not break open a locked briefcase in the trunk.

Ambiguity Construed Against the Citizen

If the scope of the consent is ambiguous, the citizen has the duty to clarify or the cops can search anything that is reasonably included within the meaning of the search.

4. Withdrawing Consent

A withdrawal must be explicit and clear.  If a suspect withdraws consent to a part of the search (example, “don’t search the closet”) it can’t be used against the suspect.

5. Credibility Determinations

There is often a dispute between the officer’s testimony and the defendant’s testimony as to whether the consent was voluntary (defendant says it was coerced, officer says it was freely given).  Officers are usually considered more credible even though they have a strong incentive to perjure themselves, but so does the defendant.

VI. Wiretapping, Undercover Activity, and the Outer Reaches of the Fourth Amendment (Page 433)

Most of the cases hinge on whether the defendant had a reasonable expectation of privacy.  You can reasonably expect that your telephone conversation will be private, but you can not expect that a person you disclose information to will not squeal. 

A. Constitutional Limitations on Electronic Surveillance

The Trespass Rationale

Under the old rule that was announce in Olmstead v. United States  and continued in Goldman v. United States and On Lee v. United States surveillance did not infringe on the fourth amendment unless there was a physical trespass into a protected area.  Olmstead dealt with overhearing a conversation; Goldman dealt with a device put up to a wall; and On Lee addressed an agent who was wired.  All were permissible because no physical trespass on defendant’s protected area.

Rejecting the Trespass Rationale: Silverman v. United States and Katz v. United States

Electronic surveillance applies whenever it violates a person’s justifiable expectation of privacy.  Silverman found a fourth amendment violation where officers used a probe to make contact with a heat duct within a wall so they could hear people in other rooms.

B. Undercover Agents

Surreptitious Recording: Lopez v. United States
IRS agent was wired to obtain a recording of the defendant offering a bribe.  The court relied on On Lee and found the recording permissible.  Reasoned that the agent could have testified in court; it doesn’t matter if the testimony is from memory or mechanically reproduced.

Undercover Agents in the Home: Lewis v. United States
Defendant was selling drugs from home.  Where a defendant has converted his home into a place of unlawful business, an undercover agent may accept an invitation to do business just as any member of the public can.

Limits on the Scope of the Undercover Activity: Gouled v. United States
An undercover informant can not go beyond the scope of the invitation at the direction of officers.  In Gouled an informant under the guise of a social visit, rummaged through the defendant’s belongings while the defendant was temporarily absent.  Held: beyond scope of invitation.

Misplaced Confidence: Hoffa v. United States
When disclosing illegal acts to an informant it doesn’t matter where the communication is made because the defendant is relying on his confidence is the informant not on the privacy of the location.  Jimmy Hoffa invited an informant to his hotel room and disclosed information; held there was no reasonable expectation of privacy.

Analysis of Eavesdropping and Undercover Informant Cases

C. Wiretapping and Eavesdropping Statutes

Procedural Protections Required: Berger v. New York

New York had a statute that allowed wiretapping.  The Supreme Court decided it was unconstitutional because it was basically a “blanket grant” of permission to eavesdrop “without adequate supervision or protective procedures.”

VII. Remedies for Fourth Amendment Violations

A. The Background of Exclusionary Rule

For the first 100 years after the 4th amendment, the only remedy were suits for trespass or replevin neither of which were feasible or effective.

Exclusionary Rule for the Federal Courts: Weeks v. United States (1914)

United States Marshal arrested guy in his home and seized documents, etc. without a warrant.  Court held the evidence must be suppressed because “to sanction such proceedings would be to affirm by judicial decision a manifest neglect if not an open defiance of the prohibitions of the Constitution intended for the protection of the people against such unauthorized action.”  But, Weeks was limited to evidence seized by federal officers sought to be admitted in a federal criminal trial.

B. Exclusionary Rule and the States

After the Weeks decision, evidence seized by state agents was used in federal prosecutions.  This became known as the “silver platter doctrine” and was allowed as long as there was no federal involvement.  In 1960 the silver platter doctrine was abolished by Elkins v. United States.  Later, the exclusionary rule was applied to the states in Mapp v. Ohio.
Wolf v. Colorado
The court held that the Fourth amendment applied to the states through the due process clause of the Fourteenth amendment.  But, since the exclusionary rule is an implied remedy states were not required to exclude the evidence at trial.  This was overruled in Mapp v. Ohio.

Mapp v. Ohio
Held “that all evidence obtained by searches or seizures in violation of the Constitution is, by the same authority, inadmissible in a state court.”  Since the Fourth Amendment is applied to the states through the Due Process Clause of the Fourteenth Amendment, the exclusionary rule should follow along.  Reasoning that other remedies are ineffective and the purpose of the exclusionary rule, removing the incentive to disregard the Fourth Amendment, would be served by applying it to the states.

C. Evidence Seized Illegally, but Constitutionally

1. Violations of State Law

State Standards As Part of the Fourth Amendment Analysis

State Ethical Standards

2. Violations of Federal Statutes, Regulation and Federal Rules of Criminal Procedure

D. The Exclusionary Rule in Detail: Procedures, Scope and Problems

1. Procedures for Return of Property and Motions to Suppress

Notice Requirement for Return of Seized Property? City of West Covina v. Perkins

Equitable Relief

2. Attacking the Warrant

Challenging the Truthfulness of the Warrant Application: Franks v. Delaware

Scienter Requirement

Materiality Requirement

3. Challenging A Warrantless Search

4. The Hearing and Judicial Review

Sequestering Police Officers

Limitations on Use of Suppression Hearing Testimony at Trial: Simmons v. United States

Appellate Review

Deferential Review

5. Establishing a Violation of a Personal Fourth Amendment Right

Rakas v. Illinois

Abolition of Automatic Standing: United States v. Salvucci

Ownership of Seized Property Does Not Necessarily Confer Standing: Rawlings v. Kentucky

Targets Without Standing: United States v. Payner

Presence in the Home of Another

Minnesota v. Carter

Cars, Drivers, Passengers

The Time Runs Out on the Rental

Disassociation from the Property

Coconspirator “Standing” Rejected: United States v. Padilla

6. The Fruits of the Search: Causation and Attenuation

Fruits of an illegal search must be excluded.  But there are exceptions.  

Searches and Seizures That Produce No Evidence

Brown v. Illinois

Statements Tainted by an Illegal Arrest: Dunaway v. New York and Taylor v. Alabama

Statements Not Tainted by an Illegal Arrest: Rawlings v. Kentucky

Determining the Fruits of a Warrantless In-Home Arrest: New York v. Harris
Witness Testimony After Illegal Arrests and Searches

Relationship Between the “Standing” Requirement and the Fruits Doctrine

7. Independent Source page 497 (exception to exclusion)
If the police get evidence from an independent source it will not be excluded.  Even though the cops may have seen the evidence already (illegally) if they have information from a source other than their observation, they will be ok.

Murray v. United States page 498.

Officers were observing some guys.  They watched them drive a camper into a warehouse.  Later when they left, the police saw a container through the open doors.  They arrested the guys after they had left the warehouse and found drugs.  The police went to the warehouse, entered it and saw bales of marijuana.  They didn’t have a warrant to enter the building.  Later they got a warrant and didn’t mention their prior entry.  The court is required to see if there is an independent source for the warrant.  

“Mixed” Warrant Applications

If a warrant application contains tainted and untainted information, courts will look at untainted evidence itself and if it would be enough to grant a warrant they will not excluded the evidence.

Murray and Segura Distinguished

8. Inevitable Discovery page 506

If the police would have found the evidence anyway, it is not tainted.  The police were on the right track, in hot pursuit, etc..  Pretty open ended exception.

Establishing the Exception: Nix v. Williams
Police violated Williams 6th amendment right to counsel when they obtained a confession that led them to the location of Williams murder victim.  The court held the evidence (body) was admissible at trial because the search party that was looking for the body would have found it anyway.

Primary and Derivative Evidence

“We Would Have Obtained a Warrant”

If the police would have needed a warrant before they would have found the evidence, the inevitable discovery exception doesn’t apply.  “We would have got a warrant” in connection with “our search pursuant to the warrant that we would have got, would have uncovered the evidence” is not a valid exception.

Establishing Inevitability

Active Pursuit Requirement

The police are not required to be in active pursuit.  They only need to show they were in the process of discovering.

9. Use f Illegally Seized Evidence Outside the Criminal Trial Context

When evidence is illegally seized, can it be used in other proceedings?  In most circumstances it appears that it may be used outside of criminal trial.

Grand Jury Proceedings

The government can use illegally obtained evidence to get a grand jury indictment.  But, there does not seem to any good reasons why they would actually do it.  If they don’t have evidence that they could use at trial, why should they start the trial process now? Yet, they do it.

Civil Tax Proceedings

Government can use illegally obtained evidence in civil tax proceedings.

Civil Deportation Proceedings

Courts have held that illegally obtained evidence can be used against an immigrant.  Any evidence, no matter how obtained, can be used in a deportation proceeding.  Concern - are there sufficient safeguards to make sure the government is not conducting illegal searches at will?

Habeas Corpus Proceedings

A person can not raise the fourth amendment in a habeas corpus proceeding.  Can claim 5th, 6th, 8th, etc violations but not 4th. 

Sentencing Proceedings

Illegally obtained evidence can be used at a sentencing proceeding even though it could not be used at trial.

Parole Revocation Proceedings

Illegally obtained evidence can be used at parole revocation proceedings.

Forfeiture Proceedings

Other Proceedings

Illegal evidence can also be used in child protective proceedings, military discharge proceedings.

10. Use of Illegally Obtained Evidence for Impeachment Purposes

Illegally obtained evidence can be used to impeach the DEFENDANT.  Supreme court held that it is permissible.  Kind of sucks because a defense attorney may advise the defendant not to take the stand because a savvy prosecutor will be able to get the evidence in through impeachment by setting the defendant up for opening the door.

Opening the Door on Direct Examination: Walder v. United States

Opening the Door on Cross-Examination: United States v. Havens

Impeachment of Defense Witnesses: James v. Illinois

Prosecutor can not use illegally obtained evidence to impeach a DEFENSE WITNESS.

11. Good Faith

United States v Leon

Exception to the warrant requirement where the officer reasonably acts in good faith on a warrant that turns out to be defective.  Officer had a warrant to search.  Later, the court determined that the warrant was not supported by probable cause and the magistrate should not issued it.  The issue is whether evidence obtained by an officer acting in good faith on a warrant that is defective must be excluded?  The court held there is a good faith exception.  Reasoning that the exclusionary rule is intended to be a deterrent and excluding the evidence in this situation would do nothing to deter illegal police conduct.  

Purposes of 4th amendment (1) deterrent, (2) protect privacy/liberty, (3) judicial integrity.  Court only addresses the first one, and the case likely has adverse consequences on the other two.

When does the good faith exception not apply:

 - Officer knows there is false information

 - Magistrate is not neutral and detached (ex. helps in the search)

 - Clearly lacks probably cause (bare bones), but if there is any debate over weather there is probable cause, the good faith search is ok.

Reasonable Reliance on Unreasonable Warrants

Reasonable Search or Good Faith Exception: Maryland v. Garrison

Leon, Gates and Warrants Clearly Lacking in Probable Cause

Leon and Overbroad Warrants

Leon and the Truth of Statements in the Warrant Application

Leon and the abdicating Magistrate

Judge testified that he would issue a warrant anytime one particular officer asked for one.  Supreme court denied review.  Shows that there is no disincentive for a magistrate to make sure a warrant is good.  They can be a rubber stamp and there is no risk for them.

The Teaching Function

Exclusion for Bad Faith Searches?

12. The Good Faith Exception and Warrantless Searches

Should Leon be extended to warrantless searches?  If it did, there wouldn’t be a warrant requirement at all.  However, the magistrate’s determination appears to be proforma anyway.

Reasonable Reliance on Legislative Acts: Illinois v. Krull

Computer Errors and Reliance on Court Clerical Personnel: Arizona v. Evans

Good Faith Reliance on Court Decisions

Good Faith Where the Officer Is at Fault?

Legislative Attempts to Extend the Good Faith Exception

13. Alternatives to Exclusion

Other remedies for 4th amendment violation.

Limitations of Current Tort Recovery

Section 1983 tort claim for deprivation of a constitutional right under color of state law.  However, officers usually have a certain amount of immunity or might be judgment proof.  Suing a municipality or state is difficult because you need to show that the action was the policy of the municipality or state.

Fortified Tort Remedy

The Senate Proposal

Criminal Prosecutions

There is a statute allows a criminal prosecution for illegal search (misdemeanor and fine), but no officer has ever been convicted.

Police Rulemaking and Other Administrative Solutions

Chapter Three.  Self-Incrimination and Confessions

I. The Privilege Against Compelled Self-Incrimination

Scope of the Privilege

1. Proceedings in Which the Privilege Applies

Can be used in a criminal or quasi-criminal trial, or during any testimony that could be used in a later criminal proceeding.

May be asserted by anyone in any proceeding (formal/informal, criminal/civil, questioning by police, etc) the answers to the questions might be used in a criminal prosecution.  Criminal case prosecutor can not call defendant, but can call a witness.  The witness can refuse to answer question.  Civil cases, person can refuse to answer questions on 5th amendment grounds.

Applicability to Non-Criminal Cases: Boyd v. United States and Counselman v. Hitchcock

Applies to a case that is civil in form but criminal in nature.  The 5th amendment also covers records that are testimonial in nature.

2. Criminal Cases

Civil Penalties: United States v. L.O. Ward

If incarceration is not available, the proceeding is probably civil.

Detention for “Treatment”

If detention is for treatment instead of punishment, the proceeding might be civil.

Invoking the Privilege in a Civil Case to Prevent Use of Statements in a Criminal Case

3. Foreign Prosecutions

Can not invoke the privilege because you might be subject to prosecution in a foreign country.

Cooperating Governments

What is Compulsion?

4. Use of Contempt Power

5. Other State-Imposed Sanctions

Lefkowitz v. Turley

New York statute said that if a contractor refused to waive their 5th amendment protection, the state would cancel contracts and deny future contracts for five years.  Held that a state can not force someone to waive their 5th amendment rights.

Threat of Disbarment as Compulsion

The Function of Immunity

Can compel someone to testify if it will not be used in a criminal proceeding.  If the person is granted immunity, they can not assert the 5th am.

Conditioning Government Benefits on Self-Incrimination: Selective Service System v. Minnesota Public Interest Research Group.

To get government student loans, applicants were required to disclose whether they have registered with the selective service.  Court held that it is ok.  They are not being compelled to do anything because the applicants are not having anything taken away.  They just being precluded from applying.

The Benefit-Penalty Distinction

Offering a “bonus” for waiving the 5th amendment right is ok.  Penalizing a person for invoking the rule is not ok.

Self-Incrimination and Clemency Proceedings: Ohio Adult Parole Authority v. Woodard

If the proceeding is the defendant’s option, he can not make a 5th amendment argument.

6. Comment on the Invocation of the Privilege

The Griffin Rule

Judge or prosecutor can not comment on the defendant’s choice not to testify.  It is penalizing the defendant for invoking his right.  However, the defendant might open the door for comment.  If the defendant’s counsel said something like “the defendant didn’t have the opportunity to explain his side,” the prosecutor might point out that he did have the opportunity.

Indirect reference to the defendant’s failure to testify

There is no clear rule on whether a prosecutor can make a statement that only the defendant’s testimony could rebut.  For example, stating that the evidence is uncontradicted when the only person who could contradict the evidence is the defendant.  Some courts let it go, others don’t.

Also, telling the jury not to draw an adverse inference might not be allowed either.

Invocation of the Privilege in Previous Proceedings

Adverse Inferences at Sentencing: Mitchel v. United States

A defendant can not be subject to an adverse inference upon invoking the right to remain silent at a sentencing proceeding. 

Adverse Inference Drawn in Civil Cases

In a civil proceeding the jury can be told that they may draw an adverse inference from invoking the 5th amendment.  Reason, the stakes are higher in a criminal trial (liberty or life is on the line)

Adverse Inferences Against Non-Parties

7. Compulsion and the “Exculpatory No” Doctrine

To Whom Does the Privilege Belong?

The privilege is personal so only the holder of the privilege can assert the privilege.

Fisher v. United States

Taxpayer had an accountant prepare his taxes.  The accountant gave the workpapers to the lawyer.  Government tried to get the papers from the lawyer.  The lawyer can not assert the taxpayer’s privilege.

Notes on the collective entity rule

Partnerships and corporations are not individuals so they do not possess the privilege.  The employees might assert the privilege because they might be subject to person criminal prosecution.

What is Protected

Non-testimonial Evidence

Schmerber v. California

Defendant was forced to give a blood test that revealed he was under the influence of alcohol.  The court held that the privilege only protects testimonial or communication types of information.  The blood test is not testimonial.

Note on Testimonial vs. Non-Testimonial Evidence

United States v. Wade.  Guy was forced to participate in a line up and talk.  Held it was permissible.  It was not testimonial.  Not admitting guilt.

Gilbert v. California.  Can be forced to give handwriting exemplar and voiceprints.

Lie detector would be testimonial, so a suspect can not be forced to submit to one.  They ask for it instead.

Testimonial Evidence and the Cruel Trilemma: Pennsylvania v. Muniz

Express or Implied Assertions of Fact: Doe v. United States

Psychological Evaluations

Estelle v. Smith.  When a defendant is interviewed by a psychiatrist, they must be told that it may be used against them.

Drawing an adverse Inference as to Non-testimonial Evidence
Not only can a suspect be held in contempt, but an adverse inference may be draw when a suspect refuses to submit to a non-testimonial examination; jury may be told that they refused.  

South Dakota v. Neville -  Guy was stopped and said he was too drunk to pass a blood test.  Held an adverse inference can be drawn from the refusal.

Note on DUI cases

Can a state mandate that a suspect must take a breathalyzer test when stopped and suspected of DUI?  Yes.

Documents

United States v. Fisher

Accountant’s paper. Given to suspect.  Suspect gives to attorney.  Not protected under the 5th amendment.  5th protects a person from being incriminated by his own testimonial communication.  The accountants papers, although incriminating, are not self incrimination.

Not attorney client privilege because it is not a confidential communication between the attorney and client, and it is not attorney work product.

Application of the Fisher Analysis: United States v. Doe and the Act of Production.
Courts have held that any voluntarily prepared documents must be turned over.

If the act of producing the documents would be an incriminating act, then the 5th will protect.  Protected if act of producing is (1) testimonial (authentication, existence, possession) and (2) incriminating.

Required Records

Even if a person prepares documents because of a government requirement, the documents are not protected.

Limitations on the Exception

Compelled Reporting of an Accident: California v. Byers

California v. Byers.  State required person to leave name etc at scene of accident.  

PROCEDURAL ASPECTS FO SELF-INCRIMINATION (page 608)

See notes in book pages 593-632.
· Can’t call the defendant and make him assert the privilege on the stand.

· If there is any possibility that there could be subsequent criminal liability, must recognize the privilege

· Must be perfectly clear that testimony is not privileged, court can refule to allow a person to assert the privilege.

1.
Determining the Risk of Incrimination

2.
Immunity

The Constitutionality of Use Immunity: Dastigar v. United States

Proving that Immunized Testimony Was Not Used

Tainted Witnesses: United States v. North

Non-Evidentiary Use of Immunized Testimony

Independent Source, Inevitable Discovery

Impeachment, Perjury

Subsequent Statements

Informal Immunity

3.
Waiver of the Privilege

Determining the Scope of a Waiver

Waiver o the Privilege by Pleading Guilty? Mitchell v. United States

Psychiatric Defenses

Failure to Invoke the Privilege

II. CONFESSIONS AND DUE PROCESS (page 618)

A.
Introduction

If the confession is involuntary, it is not admissible.  The courts look at the totality of the circumstances under which the confession was given when determining if it was voluntary.

Rarely do they find a confession was involuntary.  Most of the time a confession is thrown out it is because of miranda, or right to counsel, etc.

Focus is on the conduct of the police.  Was the police conduct such that the free will of the suspect was taken away.  Confessed under duress, etc.  Physical coercion/threat will create a involuntary confession before psychological coercion will.  Police can mislead a suspect, but they can not make a specific false promise.  Can not promise he will get a lighter sentence, but can lie about what evidence they have.

B.
The Due Process Cases

The Involuntariness Test: Brown v. Mississippi

Circumstances Relevant to Involuntariness

Criticism of the Involuntariness Test

Increasing Emphasis on Assistance of Counsel: Spano v. New York

The Importance of Spano

The Continuing Relevance of Due Process Protection

Modern Due Process Cases

Pg. 626.  Examples of low standard for voluntary.  Doesn’t matter that suspects have low IQ, are injured, drug problems, metal impairment, sleep and food deprived, etc..

Deception and False Promises by the Police

Suspect asked how long until he could get an attorney.  Cop told him one day to one month even though he knew it had to be less than 72 hours by law.  The suspect confessed.  The court held it was a valid, voluntary confession.

False Documentary Evidence (page 628)

Cops showed a suspect a false DNA report, Court held it was not allowed.

Reasons: doctored evidence might find their way into the courtroom.

Promises of Consideration

Threats of Physical Violence: Arizona v. Fulminante

Note: a person is never obligated to speak to a police officer.

Focus on Police Misconduct: Colorado v. Connelly Pg 630

Suspect approaches police, they read him miranda rights, he gives confession.  Turns out the suspect was experiencing hallucinations when he gave the confession.  Court held because the police did not apply any pressure it was ok.  Focus on the police, not the suspect’s state of mind.  Coercive police activity is a necessary predicate to the finding that a confession is not voluntary within the meaning of the due process clause.  Court says the circumstances of the suspects state of mind go to the weight of the evidence, not the admissibility.  Suspect can argue at trial that the confession was a result of hallucinations, etc. 

Problems With a Test Based on Free Will

III.
The Special Federal Standard for Confessions

Delay in Presentment: The McNabb/Mallory Rule

The Congressional Approach: 18 U.S.C. §3501

Construing the Statute: United States v. Alvarez-Sanchez

Relationship Between Section 3501 and the McNabb-Mallory Rule

IV.
Fifth Amendment Limitations on Confessions

A.
Miranda v. Arizona (page 636)

Police must give warnings to suspects who are in custody.  Must be told:

1) They have the right to remain silent.  (silence can not be used against them).

2) Whatever they say can be used against them.  (So they know the consequences.  Dispells the idea that the cop is helping them.  Suspect knows the cop is collecting evidence.

3) Right to an attorney.  (Suspect might no be aware)

4) If indigent, state will provide an attorney.

If the suspect indicates he wants to exercise his rights, the cops must stop. Suspect can invoke his rights at any time - -could talk for a while, then change his mind.  Warnings must be given in totality.  If the cops screw up, the evidence is out.  Any waiver must be intelligent and knowingly given.

Challenging confessions:
1. Miranda

2. Totality of circumstances = not voluntary (due process)

Dickerson v. United States (handout)

The court reconsidered Miranda because congress enacted a statute that only required a confession to be voluntary - didn’t require the miranda warnings.  The court held that congress can not overrule miranda because it is a constitutional mandate.  Congress can not overturn constitutional decisions by statute.  They must amend the consitution.

Why didn’t the court overrule Miranda?
1. Because a totality of the circumstances test would not be sufficient - would be harder to determine what is voluntary.

2. Totality test would be inconsistent across the country.  Cops wouldn’t know what is a valid confession.

3. Stare Decisis

4. Miranda has become widely accepted.

B.
Did Congress Overrule Miranda?

C.
Exceptions to the Miranda Rule of Exclusion

1.
Impeaching the Defendant-Witness

A confession that has been suppressed because of a miranda violation can be used to impeach the defendant/witness.  If there is a confession that has been suppressed, the defendant probably will not take the stand in order to avoid getting impeached with it.  A confession can not be used to impeach anybody other than the confessor.

Involuntary Confessions

A confession that is involuntary because of a violation of due process can not be used for any purpose.

Impeachment with Prior Silence

Pre-Arrest Silence

Post-Arrest, Pre-Miranda Silence

2.
Admitting the Fruits of a Miranda Violation

Even though Miranda was violated, evidence found as a result of the confession may be admissible at trial.  Reason: because miranda is not a constitutional doctrine.  But, if it is a due process violation, the fruits can not be used.  (If the constitution is violated - 4th, 5th, etc., the fruits are not admissible).  

Leads to Witnesses: Michigan v. Tucker

Subsequent Confessions: Oregon v. Elstad
If there are multiple confessions, those that comply with Miranda are admissible.
3.
An Emergency Exception (Public Safety Exception)

If there is a public safety issue, the police can ask questions without Miranda and use the statements against the defendant.

(Professor Williams is concerned about this exception in light of 9/11)

See Justice Marshall’s dissent on page 673.
New York v. Quarles

The Scope of the Public Safety Exception

Categorical Evidence Derived From Miranda-Defective Confessions

D.
Open Questions After Miranda

1.
What is Custody?

A suspect must be in custody for Miranda to be triggered.  Why? The intimidating nature of interrogation, etc.. It would be burdensome to apply if cops had to read Miranda to every person they talk to on the street.

· Custody = Not free to leave (same as arrest)

· Not Custody = Terry Stop, Border Stop, . . 

· Just because someone is a suspect does not mean they are in custody.  Just because questioning is at the police headquarters, does not mean the person is in custody.

· Meeting with probation officer is not custody

· Terry stop is not custody.

Arrest is Custody

Prisoners in Custody

Interrogation at the Police Station: Oregon v. Mathiason

Meetings With a Probation Officer: Minnesota v. Murphy

Objective Test: Stansbury v. California

Terry Stops: Berkemer v. McCarty

Summary on Custody: Relevant Factors

2.
What is Interrogation?

Rhode Island v. Innis (page 680) READ
Guy is arrested and invokes his right to counsel.  On the way to the station, the cops are talking to each other and gave the guy a guilt trip.  The defendant entered the conversation and gave a confession.  Held: the defendant was not being interrogated.

Two ways to know interrogation:

1) express questions

2) should have known they are being interrogated.

Application of Innis: Arizona v. Mauro

Appeals to the Welfare of Others as Interrogation?

Confronting the Suspect With Incrimination Evidence

Edwards v. Arizona - cops played a tape recording of a cohorts confession to the suspect.  Court held it was an interrogation.

Direct v. Indirect Statements

Questions Pertinent to Custodial Procedures and Tests
A suspect can be asked questions that are attendant to custody - name, age, health, etc.
3.
Does Miranda Apply to Undercover Activity? No

Suspect is in jail.  Undercover agent in same cell asks him about other crimes.  S.Ct. says it is permissible to use an undercover agent to illicit information. 

4.
Does Miranda Protection Depend on the Nature of the Offense?

Miranda must be read when in custody and interrogating no matter what the crime is.

5.
How Complete and Accurate Must the Warnings Be?

E.
Waiver of Miranda Rights

· Waiver must be knowing and voluntary.

· Government had the burden of showing the suspect knew his rights/understands

· Can run into problems when language barrier, age, mental health are at issue.

· Voluntary = not coerced

· Waiver can be partial - agree to talk about one crime, but not the other

1.
Waiver and the Role of Counsel

Knowing and Voluntary

Relationship of Waiver Standards to the Test for Voluntary Confessions

Understanding the Miranda Warnings

Conditional Waivers: Connecticut v. Barrett

Information Needed for an Intelligent Waiver: Scope of the Interrogation - Colorado v. Spring

Information Needed for an Intelligent Waiver: The Inadmissibility of a Previous Confession - Oregon v. Elstad

Information Needed for an Intelligent Waiver: Efforts of a Lawyer to Contact the Suspect - 

Moran v. Burdine page 699

Attorney asked to contact defendant but cops said they wouldn’t question him until the next day.  The defendant didn’t know he had an attorney because family members hired him.  The cops questioned him and the confession was valid.  The individual himself must invoke the privilege.

State of Mind of Police Irrelevant

The Role of Counsel

No Requirement to Inform the Suspect of Counsel’s Efforts

Dissent in Burdine

2.
Waiver After Invocation of Miranda Rights

Invocation of the Right to Silence: Michigan v. Mosley

Scrupulously Honoring an Invocation of Silence

When Is the Right to Silence Invoked?

The suspect must unequivocally (clearly) invoke the right to remain silent.  Ambiguity in invoking the right is construed against the suspect.  (see page 704  READ)
What happens when rights are invoked?

(a) Right to Counsel.  Once a person invokes their right to counsel, the police can not talk to that person again.  Why? Because the right is so important.

(b) Right to Remain Silent.  If a suspect says he wants to remain silent the police must honor it immediately (stop interrogating).  The police can interrogate the suspect after there has been a “cooling off period.”  If the police try to interrogate again, they may not badger the witness.  There is no bright line on how long the police must wait, but 2 minutes has been held insufficient while 4 minutes has been held long enough (so has one day).

Edwards v. Arizona (pg 706)  Invocation of the Right to Counsel

Suspect invoked his right to counsel.  Later, the cops came back.  A guard told the suspect he had to talk to the officers.  He gave a confession.  Held: Once a suspect invokes his right to have counsel present during custodial interrogation, a valid waiver of that right cannot be established by showing only that he responded to further police initiated custodial interrogation even if he has been advised of his rights.  Further, after expressing desire to deal with police only through counsel, suspect is not subject to further interrogation by the authorities until counsel has been made available to him unless the suspect initiates further communication.

Relationship Between Edwards and Innis

Edwards - after invoking right to counsel, suspect cannot waive it unless he initiates the conversation.  Police cannot interrogate the suspect any more.

Innis - if the police initiated contact does not rise to the level of custodial interrogation, Miranda and Edwards does not apply to the suspect’s statements.

Oregon v. Bradshaw (pg 709)  Defining Initiation

Dead guy was found in a truck.  Cops thought someone else was driving.  Suspect invoked right to counsel.  Suspect asked police what was going to happen next and so forth.  They reminded him of his rights.  Suspect agreed to take a lie detector, they read his rights again, he took the test then confessed to driving the truck.  If the suspect asks questions after invoking the right to counsel, the interrogation is back on.  Routine inquiries by the suspect will not be considered conversation.  (asking for water, telephone, etc.).  If the suspect asks any kind of question relating to his care or custody, the interrogation is opened again.  The suspect knowingly and voluntarily waived his right.

NOTE: Only the suspect can reinitiate interrogation after the right to counsel has been invoked.  Compare to right to remain silent where the cops can reinitiate after a cooling off period.

Applications of Bradshaw

United States v. Velasquez (3d Cir) - suspects statement “what is going to happen?” was an initiation under Edwards.

Henderson v. Dugger (11th Cir) - Suspect invoked right to counsel.  Later suspect asked what was going to happen next.  After cops read rights again, suspect showed them bodies of murder victims.  Held: question was an initiation.  Suspect waived right.

Davis v. United States (pg 710)  Ambiguous Invocation of the Right to Counsel

Must clearly and unequivocally invoke right to counsel to trigger the protections of Edwards.  “Maybe I should talk to an attorney . . .” then continued to talk for a while before saying “I think I want a lawyer before I say anything else.”  Held not clearly invoking the right to counsel. (the statement “Maybe” is not clear).  The right to counsel must be clearly invoked.
Clear and unequivocal = reasonable officer in the circumstances would understand the statement to be a request for an attorney.

Unrelated Crimes: Arizona v. Roberson  (pg 713)

The 5th amendment right to counsel is not event specific.  Once invoked, the police cannot ask about other crimes.

“To a suspect who has indicated his inability to cope with the pressures of custodial interrogation by requesting counsel, any further interrogation without counsel having been provided will surely exacerbate whatever compulsion to speak the suspect may be feeling.”

Which Constitutional Right to Counsel is Invoked? McNeil v. Wisconsin (pg 714)

When a suspect is arraigned and asks for counsel, he is invoking the 6th Amendment right, not the Miranda right to counsel.  Suspect invoked right after arraignment, cops asked him about other crimes.  Suspect waived his Miranda warnings and confessed to other crimes.  Suspect tried to suppress statements because the cops initiated the conversation (Edwards).  Held: he had invoked 6th Am. right, so cops could initiate questioning regarding other crimes.

· 6th Amendment - invoked after formal proceedings have commenced against the suspect (arraignment).  Offense specific so police can still ask about other crimes.

· 5th Amendment/Miranda - invoked during custodial interrogation.  Protects suspect from police interrogation with respect to any crime.

Minnick v. Mississippi (pg 716)  Where the Suspect Has Consulted With Counsel

After counsel leaves, can the cops approach the suspect and ask if he would like to talk to them?  No, can’t talk to the suspect after the right to counsel has been invoked, Edwards protection continues after suspect has spoke to counsel.

If officer asks if suspect can afford an attorney and decides he wants one appointed, it does not invoke the right??????
V.
Confessions and the Sixth Amendment Right to Counsel

	5th Amendment/Miranda
	6th Amendment

	Applies during custodial interrogation
	Applies once formal proceedings commence

	Not offense specific
	Offense specific (cops can ask initiate conversation re: other crimes)


The 6th Amendment right doesn’t kick in until formal proceedings have begun (after arraignment).

Statements are not admissible if there  is any violation of the 6th Am.

Cops can not talk to the person after formal proceedings have begun and the person has an attorney.  (Same as code of professional conduct).

A.
The Massiah Rule

Massiah v. United States (pg 719)

After arraignment, government used the suspect’s cohort to tape a conversation.  Didn’t even know he was speaking with an agent.  The government can not use an agent to get information from a person who is represented by counsel.

B.
Obtaining Information From Formally Charged Defendants

Brewer v. Williams (pg 723)

After arraignment, cops asked questions while transporting a suspect.  (He had indicated he would confess after talking to his lawyer).  The suspect confessed.  Held: violation of 6th Amendment, the confession is no good.  (5th Am. would be implicated also.)

Psychiatric Defenses and the Sixth Amendment

Estelle v. Smith - Right is violated if interviewed by government psychiatrist who is trying to get information that could be used against the suspect and suspect was not given the opportunity to speak with his counsel or waive the right.

Buchanan v. Kentucky - no 6th Am. violation where defense counsel also requested the psychiatric evaluation.

Powell v. Texas - Defendant wanted psychiatric evidence for his insanity defense.  6th Am. violation where defense counsel was not told the entire scope of the examination (future dangerousness).  

On the Meaning of “Deliberate” Elicitation

Government agents may not “deliberately elicit” information from the defendant.  In Brewer it was admitted that the informant was trying to get evidence.

Bey v. Morton (3d Cir.) - Death row inmate made friends with an officer and gave the officer information about his crimes.  The conviction was reversed.  At retrial, officer testified.  Held: no 6th Am. violation because the officer was not trying to elicit information, was not responsible for investigation,  . . .

C.
Use of Undercover Officers and State Agents (pg 733)

6th Am. is less protective than the 5th Am. because it only applies after suspect has been formally charged, Miranda applies to all suspects facing custodial interrogation.  However, 6th is more protective in one respect because it limits the use of undercover tactics while 5th Am. only applies when the suspect knows he is talking to the cops.

Jailhouse Plant: United States v. Henry (pg 733)

Violation of 6th Am. where cops paid some guy in jail to listen for suspect’s incriminating statements.  Informant was told who to listen to and was paid for info.  Informant was not a passive listener

The Listening Post: Kuhlmann v. Wilson (pg 734)

Jailhouse informant was placed in close proximity to a defendant.  He did not initiate conversations.  The court distinguished Henry, information gathered by merely listening is admissible.

Is the Informant a State Agent?

Looks like there must be some action on the government’s part.  Is there an agency relationship of some sort?

D.
Continuing Investigations

6th Amendment right only applies to specific offense.  If the cops investigate a new crime, they can question a suspect who has counsel representing them under the 6th Amendment right because of some other crime.  The suspect can then invoke the 5th Amendment.

Even though the crimes might be related, the cops can still talk to the suspect about the crime.  Crimes can arise out of similar facts, but be distinctly different crimes.

Maine v. Moulton

Under Massiah and subsequent cases police could not deliberately seek information after a suspect had been formally charged, but Maine v. Moulton holds that it is permissible to seek statements relating to crimes not charged.  If the government is using an informant to get info about uncharged crimes and he gets info about charged crimes, it is not admissible.  (They should know the conversation might shift to that subject.)

E.
Waiver of Sixth Amendment Protections

A waiver of the 6th Amendment right to counsel must be voluntary and knowingly given. (Same as Miranda).

NOTE: Does a person need to clearly assert the 6th Am. right?  Some courts say yes, others say the right is automatic.

Waiving Sixth Amendment Rights After Receiving Miranda Warnings: Patterson v. Illinois

Two Situations in Which Sixth Amendment Waiver Standards Might be Different

Indictment Warnings

Waiving the Sixth Amendment Right to Counsel After Invoking It: Michigan v. Jackson

Waiver as to Crimes Unrelated to the Crime Charged: McNeil v. Wisconsin

Which Crimes Are Related to the Crimes Charged

F.
The Sixth Amendment Exclusionary Rule

Chapter Four.  Identifying Suspects

I.
Introduction

Procedures commonly used by police:

(1) Line up

(2) Photo array

(3) Show up (shown one suspect).  E.g. Stovall v. Deno pg. 757 - lady was stabbed, cops brought suspect to hospital room.

(4) In court identification.

Recommended procedure is a sequential lineup.  A number of suspects are shown one at a time and the witness is asked if any were the defendant after all have been shown.

The problem with a normal line up is the witness picks the person who is most likely the defendant.  But, with sequential there is no chance to compare side by side.

Prior identification is generally admissible evidence under a hearsay exception.  

II.
The Judicial Response

A.
Identifications and the Right to Counsel

1.
The Wade-Gilbert Rule

United States v. Wade (pg 746)

The defendant was part of a line up post-indictment.  Court held that defendant has a right to have counsel present at a post-indictment lineup.  Purpose of having an attorney present: make sure no suggestive procedure, provide opportunity for cross examination of the ID at trial.  If no attorney is present, prosecution can not bring up the identification at trial.  

For an in-court identification there must be an independent basis for in court identification.  The lineup might not be admissible, but in court ID usually is not a problem.

Evidence of the Prior Identification Itself: Gilbert v. California

2.
Limiting the Right to Counsel to Post-Charge Lineups

Kirby v. Illinios
Pre-indictment lineup = no right to counsel.

NOTE: most identifications happen prior to indictment.

Post-Charge Photographic Identification: United States v. Ash

B.
Due Process Limitations on Identification Evidence

Lineups can be thrown out for lack of counsel (pre-indictment) or if too suggestive.  There is no right to counsel for a photo array.

1.
The Foundations of a Due Process Test

Stovall v. Denno
2.
Applying the Due Process Test

Simmons v. Untied States

Violations of Due Process: Foster v. California

The Independent Source: Neil v. Biggers

3.
Reliability as the Linchpin

Note: courts rarely find that an identification is not reliable.

Manson v. Brathwaite (pg 762)

Reliability is the key to a lineup or photo array.  Reliability factors:

(1) Did the witness have an opportunity to view the suspect (how long?)

(2) Was the witness able to pay close attention?

(3) Accuracy of the description

(4) Witnesses level of certainty

(5) Time between crime and confrontation

see page 765
Independent Source for In-Court Identification?

Relevance of the Officers’ State of Mind

4.
Identification In the Lower Courts After Manson

Certainty of the Witness

Character of the Witness

Example of a Due Process Violation

5.
The Effect of Identification Procedures on Trials

6.
The Unreliability of In-Court Identifications

Even though the defendant is sitting at the defense table, courts have held that in-court identification is no too suggestive.

7.
Voice Identification

Chapter Five.  The Right to Counsel

I.
The Background

II.
The Early Development of the Right

Powell v. Alabama
Defendants charged with rape.  Judge said the entire Bar was their counsel, but they really were not represented.  S.Ct. held right to counsel exists in capital cases.

Between Betts and Gideon

In Betts v. Brady the court said no right to counsel existed outside of a capital case without special circumstances; Betts was overruled by Gideon.

III.
A New and Sweeping Right and Its Limits

A.
Appointed Counsel for Indigents in Felony Prosecutions

Gideon v. Wainwright
Indigent guy had no attorney and judge wouldn’t give him one.  S.Ct. held the right exists outside of capital offenses.  Reason: right to aid of counsel is of fundamental character.  Adversarial system - can’t have a fair trial unless counsel is provided - the government has funds and attorneys, it would be a lopsided trial without counsel on both sides.

Establishing Indigency

If a person does not have liquid assets to retain counsel now.  Might owe money back to the government later.

B.
The Right to Appointed Counsel in Misdemeanor Cases

Argersinger v. Hamlin (pg 788)

Guy is charged with misdemeanor carrying a concealed weapon.  Held: can not be imprisoned without counsel unless knowing and intelligent waiver.

If the charge carries penalty of prison or a penalty, the right to counsel does not automatically exist. Only exists if the state is going after imprisonment.  If counsel is not appointed or waived, can not be imprisoned.

The Actual Imprisonment Requirement: Scott v. Illinios

Applying the Actual Imprisonment Approach

Use of Uncounseled Convictions to Enhance a Sentence: Baldasar v. Illinios and Nichols v. United States

IV.
The Scope of the Right

When must counsel be appointed?

At any critical stage in the proceedings:

Preliminary hearings - yes

Grand Jury proceedings - no  (odd result.  Prelim and GJ both have purpose of deciding if suspect should be formally charged.

Arraignment - yes

Sentencing - yes

Post conviction proceedings  - depends on the type of the proceeding.

Appeal of Right - yes

Discretionary appeal  -  no

Habeas Corpus proceeding - No (maybe in capital proceedings)

Juvenile proceedings - yes

A.
Critical Stages

Definition of Critical Stage: United States v. Wade

Preliminary Hearings: Coleman v. Alabama

Other Pre-trial Critical Stages

B.
Post-trial Stages

Mempa v. Rhay
Limitations on Mempa

Right to Counsel on Appeal: Douglas v. California and Ross v. Moffitt

Right to Free Transcripts

Parole and Probation Revocation Proceedings: Gagnon v. Scarpelli

Juvenile Proceedings: In re Gault

C.
The Right Extended to Experts (pg 802)

Experts under the 6th Amendment.  If an expert is necessary for the defense, the defendant has a right to have the government pay for one.  The question is “can the defendant put forth a defense without the expert?”  Example - insanity plea.

The Right to Effective Assistance of Counsel

A.
Ineffectiveness and Prejudice

1.
The Strickland Two-Pronged Test
Strickland v. Washington
2.
Assessing Counsel’s Effectiveness

3.
Assessing Prejudice

4.
Per Se Ineffectiveness and Prejudice

Chapter Six.  The Screening and Charging Process

I.
Introduction

II.
Choices and the Charging Process

III.
Screening by the Police

IV.
The Prosecutorial Decision Whether to Charge

V.
The Grand Jury

A.
Background on the Grand Jury

5th Amendment - for federal charges, case must be presented to a grand jury for indictment.  Does not apply to states.  Applies any time a person could be convicted and get hard labor or time in federal penitentiary.  ½ of the states have a grand jury requirement.

Purpose: (1) Protect citizens from unjust prosecutions, (2) Enforcement function - find probable cause and issue an indictment.

Petit Jury - the 12 person jury that decides guilt or innocence at trial  Assembled for one case only.

Grand Jury - 23 person jury that doesn’t decide guilt, only indictment.  Sits for a period of time, not for an individual case.

There is no double jeopardy - prosecutor might try to get an indictment from another grand jury or even the same one.

B.
The Charge of the Grand Jury

C.
The Procedures of the grand Jury

Discriminatory Selection of Grand Jurors

The can not be any racial discrimination is the selection of the grand jury.  If there is discrimination, the conviction gets overturned.

Discriminatory Selection of Grand Jury Forepersons

Secrecy of Grand Jury Proceedings

Everything is secrete except the witnesses are not sworn to secrecy.  The prosecutor can use the grand jury testimony to impeach a witness who changes the story later.

D.
The Relationship of the Grand Jury to the Prosecutor and to the Court

The Role of the Prosecutor

Evidence is usually presented by the prosecution, but the grand jury can do its own investigation (summon witnesses and documents).  The rules of evidence do not apply.  The prosecution is not obligated to present exculpatory evidence, but they usually do as a matter of policy.

The prosecutor can nullify the indictment by not signing it.  The grand jury might indict for a charge the prosecutor doesn’t want to bring.

E.
The Grand Jury as a Protection Against Unjust Prosecution

Ex Parte Investigation

F.
The Evidence Before the Grand Jury

Costello v. United States
Use of Illegally obtained Evidence

Exculpatory Evidence: United States v. Williams

G.
The Grand Jury’s Powers of Investigation

Grand Jury Subpoena Power

The Grand Jury has subpoena power.  A federal grand jury has national subpoena power.  A witness can quash a subpoena if there is a privilege to assert or believes they are being harassed.

A person does not have a constitutional right to be told why they are being called, the purpose of the investigation, etc.  The Fed. gov’t (Dept of Justice) policy requires such disclosure.

Grand Jury Cattle Call: United States v. Dionisio

Subpoenaing Criminal Defense Attorneys

No Probable Cause Requirement: United States v. R. Enterprises, Inc.

Regulating Abuses

Warnings at the Grand Jury

No requirement to give Miranda warnings because a witness is not in custody.

Counsel in the Grand Jury Room

A suspect/defendant has no right to counsel, no right to cross examine, no right to a copy of the transcript.  A witness can have counsel outside and go outside to ask questions.

Alternatives to the Grand Jury

Reforms and Limitations on Abuse

The ABA has recommended a number of things to improve the process: allow witness to bring counsel while testifying, require prosecutor to present exculpatory evidence, prevent inadmissible evidence, allow witnesses to get a transcript of testimony, let the defendant get a transcript of the entire proceeding.

If a suspects investigation was not substantially justified, the suspect may recoup attorney fees from the government.

VI.
The Preliminary Hearing and Its Relationship to Indictments and Informations

Unsubstantiated Charges: Albright v. Oliver

Procedural Requirements for a Preliminary Hearing

Preclusive Effect of a Preliminary Determination

Harmless Error

VII.  The Problem of Constructive Amendment, Variance, and Adequate Notice

Constructive Amendment or Variance

Inspecific Charges

Chapter Ten.  Trial and Trial-Related Rights

IV.
Trial By Jury

A.
The Fundamental Right

If a crime is punishable by more than 6 months in prison a defendant has a right to a jury trial.  It doesn’t matter if there are a number of consecutive charges with terms less than 6 months, if no charge carries a penalty of more than 6 months no jury trial.  Serious crimes get right to jury.

B.
Jury Selection and Composition

Jury pool

6th Amendment right to fair cross section of the community - applies to the summoning of the jury only.  Does not mean the pool must mirror the community, but entitled to a fair procedure for summoning the people.  If the method employed would exclude a cognizable group of the community, it is no good.  Drivers license and voter registration records are ok for selecting people.

Voir Dire

Procedure for selecting jurors from the pool.

Removing jurors: (1) Challenge for cause, (2) Peremptory challenge

Cause - Jury has a demonstrable bias.  (a) Would not be able to follow and apply the law.  (example: would never sentence to death or would never consider mitigating factors).  (b) Can demonstrate an actual bias - relative, connection, financial interest.  (see page 1116)
Peremptory challenge - counsel is given a certain number of challenges, they can use to exclude for almost any reason except discrimination.

Batson v. Kentucky (pg 1121)

Held: a party may not remove a juror because of race.  To challenge a peremptory strike: (known as a batson challenge)

1) Show prima facie case of discrimination, then the burden shifts to the prosecutor

2) Prosecutor must rebut with a legitimate non-racial reason for removal (not related to the case)

3) Judge decides if the reason was a pretext.

Prima facie: Juror is a member of a cognizable protected class,  

Applies to race and gender only.  There have been suggestions to extend Batson to religion and sexual orientation, but it has not been done yet.  Some people want to get rid of peremptory challenges all together.

White defendant has standing to challenge removal of blacks.  The defendant doesn’t need to be a member of the group, because it is an injury to the potential juror.  Defense and prosecution are both subject to Batson.
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