EVIDENCE


CHAPTER 1

Evidentiary Framework and Role of the Players

Trial (summary):

1. Initial pleadings

2. Pretrial Conference

3. Motions in Limine

4. Vior Dire (to see, to say)

5. Opening Statements

6. Plaintiff’s case in chief

7. Defendants case in chief

8. Trial Court reads instructions

9. Closing Arguments/Summation

10. Verdict - Post trial motions

FRE 103.  Rulings on Evidence.

· State specific grounds for objection/ offer of proof + substantial right (prejudice)

· Must specific grounds for objection

· Offer of proof - Show why evidence is important.  Necessary when judge erroneously excludes evidence. (ask bailiff/clerk how the judge likes offer of proof.  Need to get it on the record.)

FRE 104.  Preliminary Questions.

Trial court rules on issues of admissibility

Notes and questions Page 2.

(1) Making Objections (e) is most correct because you want specific grounds in the record if the case is appealed.  You also want the jury to know why you objecting - they know hearsay is inadmissible.  (f) is also correct - depending on judge - jury might wonder why you always want to talk to judge (credibility issue)

(2) Establishing a Factual Prerequisite.  FRE 104.  Trial court rules on admissibility.  Can conditionally admit evidence depending on later proof.  Example - “Mr. Miller sold the property to X date (objection - relevance)” Judge can admit it on the condition that relevance is established later; proof that Miller never owned the property.  Can exclude the evidence or can hold a mini-hearing without the jury.

(4) Admitting evidence.

Pleadings are admissible.

Pretrial conference usually used to clear up problems we will have with evidence.  

Clerk labels exhibits.  

At trial ask clerk for exhibit # x; show to witness, ...

Motions in limine - often decided at pretrial conference.

Voir Dire - Jury, but there are times when you are able to voir dire a witness.

Page 7.  Problem A.

Page 11.  Problem B

· Motion in limine to exclude reference to insurance.

· If opponent violates, move for mistrial & sanctions.

· Court will probably deny mistrial, strike the statement, and instruct the jury to ignore.

Problem C.

Deposition - almost every question must be answered, except privilege.  Usually you can’t instruct not to answer except if its privileged.

NOTE:  Milt says rule 103 and 104 are very important.  Cite them on the exam.

What happens when evidence is admissible for one purpose but not for another?

Rule 105.  Students often overlook it, but bar examiners do not.  ITS VERY IMPORTANT.

Notice - the court is not required to sua sponte make rulings on evidence -  you have to ask for a ruling.

FRE 105:

1. Evidence is admissible for some purposes but not for all purposes, and

2. Party against whom evidence is offered requests limiting instruction, then

3. Court MUST give instruction

United States v. Washington (1979)
Guy on trial for possession of a weapon by a convicted felon.   The evidence of the last crime is admissible because it is an element of the new crime, but it could potentially prejudice the jury.  The defense wanted the judge to tell the jury to consider the evidence for only one of the elements of the crime, but not as evidence as a propensity to commit crimes.  Appellate court said the trial court should have given the instruction, the failure to give the instruction may have contributed to the verdict, reversed and remanded for a new trial.  The standard the court used was whether it was “highly probable” that the failure did not contribute to the verdict.  They decided that they could not come to that conclusion.

CHAPTER 2

Relevancy and its Counterweights: The General Concepts

§2.01 Relevance
Relevant evidence gets in unless there is another rule/reason to exclude it.

To be relevant, evidence does not have to prove the fact at issue entirely by itself.

Milt’s comments:

· not every brick is a wall. (piece together the case)

· every hit is not a home run

· not every hit is a home run.

Need to make a distinction between direct evidence and circumstantial evidence.

Example: was Summer in class today?

· if you can see her sitting there; Direct evidence

· if you can only see her stuff on the desk, but she stepped out; Circumstantial

Rule 401-402

Rule 401 does not set a minimum threshold of relevancy.  If the evidence is too far fetched, we rely on other rules to exclude it.

Liberal admissibility: “any tendency”, and “any fact”, and “of consequence”.

Rule 403

If evidence is relevant, but not of much value, we can use 403 to exclude it.

Evidence is excluded if the probative (useful) value of the evidence to establish or help establish the point is Substantially outweighed by dangers of misleading the jury, confusing issues, unfair prejudice, or wasting time.

Stevenson v. Stewart (1849) Page 27

Action of debt on a promissory note dated July 6, 1844.  Defense claims it is a forgery.  Plaintiff brings in evidence of another note the defendant signed in June.  Trial court lets it in, appellate court affirms.

Why did they let it in?  What is the chain of reason?

1. If he need the money in June he probably needed to borrow money in July. -he’s broke

2. If has to borrow money in June because he is poor it is more likely he will have to borrow in July.

3. If he’s poor in July, it is more likely that he will borrow money from the plaintiff in this case.

This is kind of far fetched, but not too far.  If it is circumstantial evidence on a point in controversy, we should be liberal in allowing it in.  It does not necessarily follow that because he borrowed money in June he was not in Europe in July and borrowed the money in question, but the evidence does begin to prove the point.

Page 27 - U.S. v. Craft

 - standard for what is relevant can be different.

Carter v. Hewitt(1980)

Carter is a prison inmate who is suing a prison guard for brutality.  Defense is trying to get a letter into evidence that appears to encourage other prisoners to file false claims.  What do we need to conclude for the letter to be relevant:

1. It is more probable than not that carter wrote the letter.

2. The letter encourages false claims.

3. People who encourage false claims are more likely to file false claims of their own.

4. This claim is false.

If you agree with all four points, the evidence of the letter is relevant.

Why is it not kept out under rule 403?  It is prejudicial (which all evidence should be), but it is not unfairly prejudicial.  Unfairly prejudicial evidence is evidence that convinces the jury to make its decision for the wrong reason.

ESSAY ORGANIZATION

Start with Rule 401 - relevance chain/”any tendancy”

402 - relevant admissible except where excluded under other rules.

403 - waste time, unfairly prejudicial, etc.

§2.02
The Counterweights

Rule 403:  Does It Provide Judicial Options Other Than Blanket Inadmissibility?

United States v. Jackson

Defendant is accused of robbing a bank at gunpoint in New York in Aug. 1971.  He was arrested in Georgia in Nov. 1971.  Also had a false ID when stopped in Georgia.  Relevancy Chain:  Flight and Alias = probably conscious of guilt = probably committed a crime = probably committed this crime.  Also had a gun when arrested.  Indicted for assault one month before the crime. Had escaped from jail before.  If all evidence is admitted, what is the jury going to conclude?  That the defendant is on a nationwide crime spree!  Get him off the streets now!  This would be unfair, because the jury may make their decision based on the wrong reasons.  Note: judge says probativity is less relevant because the photos are not clear.  This is wrong because probative weight should not be determined by how bad the evidence is needed.  The Court conditionally excluded evidence under rule 403 provided that the Defendant stipulates to the fact he was arrested in Georgia.

Some Potential Limits on Rule 403

Ballou v. Henri Studios, Inc (1981)

In determining “probative value” for 403 purposes, assume truth of offered evidence.

Plaintiff was a passenger in a car that ran into a parked semi trailer.  The driver died.  Blood alcohol test shows .24%.  Testimony of nurse who removed stitches from the driver 10 minutes before the accident says she didn’t smell alcohol.  Judge excluded blood test because he believed the nurse.  Appellate court reversed.  The trial court had made a probative determination.  Must assume the evidence is true when .......

Gulf States Utilities Co. v. Ecodyne Corp. (1978)

Don’t apply 403 to Bench Trials

Judge Excluded evidence in Bench trial - - Wrong!  Rule 403 is to prevent misleading a jury.  Judges are trained to be fair.  Don’t exclude evidence in a bench trial.

Rule 401 - “any tendency” . . . “fact of consequence” = relevant

Rule 402 - relevant evidence admissible unless some other rule of exclusion applies.

Rule 403 - exclude if probative value substantially less than 
-unfair prejudice










-confusing issues










-waste of time










-misleading the jury.

Problem Set E

(1) Polygraph tests.  Are they relevant?  Yes, has a tendency to make an issue of consequence more or less likely to be true.  Why is it inadmissible?  It is more of a rule 402 problem - there are exclusion rules.  The scientific community has not agreed on the reliability.  Based on 403 - you would need a mini trial on polygraph evidence that would confuse the jury.

(2) Infidelity.  P says arm went numb b/c of injury.  D says it is because of guilt of adultery.  This evidence has danger of unfair prejudice.  Jury may rule against P because he is an adulterer.  Testimony that symptoms could be caused by other factors probably ok.  But can not give evidence of adultery.

(3) Entrapment.  D wants to admit evidence that police had tried to entrap someone else.  Its relevant to prove whether cops induced him to commit a crime.  The court excluded evidence because there was a lot of other evidence to this effect already.  Admitting this evidence is only cumulative and would waste time and confuse the jury.

Page 49.  Drano exploded. There wasn’t a warning label.  D wanted to ask P if she “would have” put the Drano on the shelf if she knew it would explode.  Not allowed.  Reason under 403 - waste of time - its speculation and conjecture.

Page 50.  Statements made before event.  D said he would kick their ass and take it if girls wouldn’t put out.  He is now accused of raping a woman.  It admissible.  Relevancy: Bragging = probably follows his statements = probably followed his statements in this situation  = Rape.  Rule 403 probative value outweighs chance of unfair prejudice.

Page 51.  Shake of head.  Son’s death looks like a suicide.  Testimony that Dad shook his head when asked if there was any doubt in his mind that it was a suicide.  Judge excluded - it should have been the jury’s call.

Chapter 3

The Hearsay Rule

§3.01  Concept of Hearsay and its Rationale

Elements of Basic Hearsay: Statement, Other than by Witness Now Testifying, Offered to Prove Truth of Matter Asserted

(1) A statement (oral, written, or non-verbal)

(2) Not made by Declarant while testifying Now. (or now testifying?)

(3) Offered for the truth of the matter asserted (TOMA)

But Not: 

· Prior inconsistent,

· Prior Consistent (foundation),

· Statement of ___ after perceiving,

· Admission of party opponent.

Problems with hearsay - Can not cross-examine.  The jury can not weigh the evidence.

Hearsay dangers/problems:

(1) Sincerity

(2) Observation

(3) Memory

(4) Communication

Safeguards:

(1) Oath

(2) Jury observes demeanor

(3) Cross-examination

Verbal Act:

(1) Conduct is independently material

(2) Conduct is equivocal (A took the contract to review or perform?)

(3) Words give the conduct significance

(4) Words accompany the conduct.

At issue: was it raining that day?

W: I don’t know, but Fiona said it was = hearsay

W: I don’t know, but I saw Fiona with her umbrella up.


-under fed. rules not hearsay b/c not an assertion


-Wright v. Tathum = hearsay b/c implying it is raining = an assertion.

W. I don’t know, but when I asked Fiona, she flicked her umbrella at me and I got wet = hearsay under common law and federal rules.  Its an assertion.

Leake v. Hagert (1970)

Defendant drove her car into the back of plaintiffs tractor/plow.  Plaintiff’s son told the insurance adjuster that the tail lights on the tractor had been out for a long time.  Adjuster testified what P’s son said.  Court held that it is hearsay.  (1) statement, (2) not made by declarant while testifying, (3) offered to prove truth of matter asserted - if trying to sow something else, make offer of proof without the jury.

Creaghe v. Iowa Home Mutual Casualty Co. (1963)

Car accident.  Insurance Co. says policy was cancelled right before the accident.  Evidence: Agent testifies that insured came in and said he wanted the policy cancelled.  Held: not hearsay - it is proof of the terms of an oral contract.  I the act of making the statement is important (would it matter if declarant had his fingers crossed behind his back? If it doesn’t matter - not hearsay).  If all we care about is whether the words were spoken its not hearsay. - we don’t care if it is a lie or not.  Not offered as truth of the matter asserted.

Ferrara v. Gulluchio (1958)

P is suing for cancer phobia. D used a lot of x rays on P and P is now scared of getting cancer.  Evidence: P testifies that Dr. said P was likely to get cancer because of x-rays.  Held:  Evidence was not offered to prove whether P was likely to get cancer, But whether the P’s state of mind/fear was justified. - not proving truth of matter asserted.  Proving fear vs. proving chance of cancer.  Defendant can ask for limiting instruction - evidence can be used to prove fear but not likelihood of cancer.  Problem - if you bring it up again, jury might consider it.

§3.02  Statements Implied from Words or Conduct

Wright v. Tatham (1837)

Rich guy did and gave a bunch of money to his servant (butler).  Decedents heirs contest the will saying decedent was incompetent when he made the will.  How can you testify about a dead guy’s competence without hearsay?  Butler brought in letters that were written to dead guy that implied that he was competent.  They discussed doing business with him, etc.  Court said that the letters could be hearsay.  The authors are not testifying.  They could have been insincere when writing etc.

B.S.  Rule 803 would allow it.

United States f. Jackson (1996)

Guy is being robbed at gunpoint.  Someone yells “Kenny don’t do it!”  Robber got away, but cops found a pager.  Pager goes off, cops call number, person says “is this Kenny?”

Not Hearsay.  (1) excited utterance.  Reliable b/c no opportunity to reflect.

(2) Pager.  It is the D’s burden to prove declarant intended to make an assertion.  That Kenny had a pager and she called it.  Under Wright = hearsay.

Altkrug v. William Whitman Co. (1919)

Plaintiff wants to prove a breach of warranty claim.  Defendant wants to prove that there were no complaints from other customers = hearsay under common law - its an implied assertion.  Federal rules - not hearsay

§3.03
Out-of-Court Words (or Conduct) Stating or Revealing Declarants State of Mind

Loetsch v. New York City Omnibus Corp. (1943) (milt says the court is wrong)

Wrongful death suit.  Defendant is trying to get a will into evidence to prove a bad relationship between husband and wife (reduce damages).  The will left $1 to the husband and made some statements.  The $1 is an assertion.  The statements are either irrelevant or being offered to prove truth of matter asserted.  It should be excluded.

Bridges v. State (1945)

Some sick bastard did stuff with a 7 year old girl.  The kid testified about features of the rooms of the house and the testimony was admitted.  Is it hearsay?  NO.  The fact that the statement was true was proven by other evidence.  The testimony was not introduced to prove the truth of the matter asserted so it was not hearsay.  It was admitted to prove that the kid had knowledge of things in the home.  The kid would not have knowledge if she had not been there.  If you can think of another use for a piece of evidence that has independent relevance, and if you can persuade the trial judge that you are not offering to prove the contents of the statement, but you are offering it to prove this other thing, it is not hearsay.  Under rule ___ you are entitled to a limiting instruction - you are offering it for X purpose but not Y purpose. 

Page 87.  Zippo case.

How are you going to prove unfair competition?  Take a survey and ask people if they thought it was a zippo.  When offered as evidence it is not offered to prove that the lighter is a Zippo, only that people might think it is (state of mind of the declarant).  Just like bridges - not offered to prove where the items where, just knowledge of items that where proven by other evidence.

Chapter 4

Exemptions From the Hearsay Rule

§4.01
Former Statements of Presently Testifying Witnesses

Rule 801(d).  Admissible (not hearsay) if:

1. Witness is presently testifying

2. Subject to cross examination

3. Statement made under oath

4. In prior “preceding”, trial, or deposition.

Affidavit - Can not impeach a witness with a previously signed affidavit under 801(d).  Can use it in rule 613, but not 801(d) which allows the jury to use it substantively.

Page 93  What is a proceeding?

The rule is inconsistent.  We know a deposition is.  Ware are concerned about whether it was exparte. (was the other party aware of the proceeding?)

Rule 801(d)(1)(A)  Prior Inconsistent Statement

(not hearsay: substantively admissible without a limiting instruction)

1. Witness (declarant) is presently testifying

2. Subject to Cross examination

3. Statement is inconsistent with testimony

4. Was given under oath subject to penalty of perjury at a trial, hearing, or other proceeding, or in a deposition.

Rule 801(d)(1)(b)  Prior Consistent Statements.

(not hearsay: substantively admissible without a limiting instruction)

1. Witness (declarant) is presently testifying

2. Subject to Cross examination

3. Statement is consistent with testimony

4. Offered to rebut charge of recent fabrication, improper motive, etc.

Tome: Statement must be made before motive to fabricate arose.


Rule 801(d)(1)(c)  Prior statement of identification

1.
Witness (declarant) is present in the courtroom

2. Subject to cross

3. Statement of Identification made after opportunity to observe.

Declarants are human.

Admissions - there used to be disagreement over whether they were admissible hearsay exception or not hearsay.

Rule doesn’t say “against interest” - at common law it made a difference it it was against interest or by party opponent.

Inconsistent Statements

State v. Saporen (1939) Page 91
Some dude screwed around with a minor.  Witness testifies at trial that the date is different than what he previously gave.  Prosecution claims surprise - the rule used to be that you could not impeach you own witness without surprise; this is not that case under the fed. rules.  The prosecution was allowed to call the officer he made the statement to and the stenographer who took the statement - these people added evidence of additional admissions that were said (stuff about the witness stating who he saw, what they said, etc).

Note, you are not supposed to call a witness solely to impeach him with evidence that you would not be able to get in otherwise.

The problem with prior statement of a witness are that they are not subject to cross examination at the time they are made.  We tend to firm up our belief in what was stated before, we tend to defend what we said before.  The court says that a prior inconsistent statement is hearsay.  The court says it is improper impeachment and reverses.

Would the evidence be admissible under 801(d)(1)?

1. presently testifying

2. subject to cross now

3. under oath? - we are not sure

4. at a prior proceeding, trial or deposition - NO

It would not have been admissible under 801(d)(1)

How about under 613.  Parts probably would have been.  At least the part to impeach the testimony about the date.  The rest of the stuff would not be admissible because it is not impeaching anything that was said - it is additional.

Consistent Statements

Tome v. United States (1995) Page 93

Child custody dispute.  Father gets primary custody, mother wants it.  Child has trouble saying what she is trying to, and there is concern that she may be saying it because she wants to live with her mom.  Has motive to lie, etc..

A statement is not admissible under Rule 801(d)(1)(b) unless it was made before the witness’ alleged motive to falsify arose.

Incident occurred on one date.  Motive to lie occurred later.  Trial occurred after that.

Motive could have occurred before statement in this case.

Court? Dissent? says this an issue of relevance.  How relevant is a statement after the motive arose.

Damage was done by the repetition of what was said. - They were getting the same lie in front of the jury a bunch of times, so they were more likely to believe it.

Statements of Identification

United States v. Owens (1988) Page 99
Defendant accused of assaulting john foster.  Witness is also victim and memory is impaired by assault.  Remembers identifying a photo, but doesn’t remember circumstances surrounding the identification.  The injury causes progressive memory loss, remembers less as time goes by.  Prosecution can not get a conviction if the witness isn’t allowed to testify, but he doesn’t remember anything now.  After the incident he could remember and identified the defendant then, but he can not do that now.

If the evidence is admissible, how can you cross examine a guy who doesn’t remember anything but identifying a photo?

The court says that cross examination = the guy is present in the courtroom.  If he doesn’t remember anything, it will affect the weight of the evidence.

If you are the defense, what would you ask the witness?  

§4.02  Admissions of Party

Susemeihl v. Red River Lumber Co. (1940) Pg 103
Wrongful death action against red river.  Red river’s employee’s car collided with the decedent.  Red river claims that the employee was not within the course and scope of employment and that the employee was “on a frolic”.  The plaintiff wants to admit a workers compensation form filled out by another employee that said the car driver was injured on the job.  Red river argues that the person who filled out the form did not have personal knowledge of the incident and made a mistake.  The court concludes that the declarant does not need to have personal knowledge.  It is fair to allow an admission and let the jury decide how much weight to give to it.

Before admissions the defined non-hearsay we have been dealing with fit in becacause of 1 necessity and 2 trustworthy.  With admissions we see that they are admissible because of fairness.  If someone makes a statement about their fault, we should be allowed to admit it and let the jury determine how much weight to give it.

Up until now, defined non-hearsay has fit within: (1) necessity and (2) trustworthiness.  With admissions we see that (3) fairness is the issue.  It is fair to admit the evidence and let the jury weigh it.

WA - By statute now.  Statement made at the scene of an auto accident is not admissible.  Example “I’m so sorry.”

When trying to get evidence in, try to think of any other reason you would want the evidence other than to prove the truth of the matter asserted.  In this problem can we think of anything other than fault?

At common law, and admission was admissible against successor in interest (administrator, etc).  Under 801(d)(1)(A) - must be a party - deceased is not a party in this case.

801(d)(2)(A)

Party’s own statement (individual or representative capacity) = non-hearsay (admissible to prove TOMA)

Prob. A - note there is a deadman’s statute that would also come into play.

Adoptive Admissions

Rule 801(d)(2)(B) Adoptive Admissions

Manifest an agreement with Third Party

If silence is to be used as adoption:

1. Must be at liberty to respond

2. Statement naturally calls for a reply

United States v. Flecha (1979) Pg 105
Defendant imported marijuana.  When caught one of the officers heard another defendant say to the defendant “why so much excitement? If we are caught, we are caught”.

Did the defendant adopt the other persons admission by silence?

In some circumstance silence can be an adoption of the third parties admission.  Two requirements:

1. Must be at liberty to respond

2. The utterance must naturally call for a reply. (its the kind of statement where if it wasn’t true you would deny it immediately.)

Trial court must consider the circumstances when the statement was made, the condition of the ....

801(d)(1)(B) adoptive admission.  Manifest agreement with other person.

Sometimes your silence can be an adoption.

Admissions by Agent Authorized to Speak for Principals

Rule 801(d)(2)(C) Statement by Authorized Agent

Within scope of agency (contractor’s utility)

Contractor Utility Sales Co., Inc. v. Certain-Teed Products Corp. (1981)

Admissions by Unauthorized Agents or Employees About Matters Within Their Scope

Rule 801(d)(2)(D)

Statement by agent/employee about matter w/in scope of employment/agency is admissible.

Common law rule - the agent had to be a “speaking agent” (someone who has power to bind the company.  

The statement in itself is not enough to prove agency or conspiracy.  Need some independent cooberation.  Under Rule 104 trial court makes preliminary ruling on admissibility.  Therefore, prosecutor would have to offer this evidence w/o jury and after D objects, would have to provide independent evidence.

Rudzinski v. Warner Theatres, Inc. (1962)

Co-Conspirator Statements

Rule 801(d)(2)(E) Co-Conspirator Statements

The statement in itself is not enough to prove agency or conspiracy.  Need some independent cooberation.  Under Rule 104 trial court makes preliminary ruling on admissibility.  Therefore, prosecutor would have to offer this evidence w/o jury and after D objects, would have to provide independent evidence.

Confrontation clause issues - 6th amendment gives criminal defendant the right to confront his accusers - admitting hearsay does not allow confrontation.  The Supreme court has said that recognized exceptions to the hearsay rule do not violate the confrontation clause.

Bourjaily v. United States (1987)

§4.03  Hearsay Quiz

Chapter 5

Hearsay Exceptions Not Requiring Showing of Unavailability

§5.02 Excited Utterance and Present Sense Impressions

Rule 803(1) Present Sense Impressions

Declarant availability is immaterial

· Statement

· Describing or explaining an event or condition

· Made while perceiving it or shortly (immediatly) after without time to reflect

Rule 803(2) Excited Utterance

· Statement (defined in 801 - must 1st have a statement before moving into analysis)

· Relating to a startling event or condition

· Made while the declarant was under stress/excitement (depends on circumstances)

· Caused by the condition

Note: even if hearsay meets and exception or defined non-hearsay, it might not be admissible under other rules.  E.g. 401/403 etc.

Under 803 we don’t have to show that the declarant is unavailable.  The indicators of Reliability and Necessity are present so we don’t need the declaration.

Often, present sense impression and excited utterance happen at the same time.  Evidence would be admissible under either one.

In both situations we assume the evidence is reliable because there has not been an opportunity to make anything up.  Also, there usually is someone else to cooberate.

Stager v. Gaarder (1977) Page 129
There is a car accident.  Plaintiff was a passenger in one of the cars.  He is suing the drivers of both cars.  Wants to admit evidence that passenger of other car said to a witness an hour and a half after the accident that the driver turned around, took his eyes off the road, and was talking to him while driving.  Also said he was doing about 65 miles per hour.

Excited Utterance?

Statement, yes.

Relating to startling event/condition, yes

Made While declarant under stress or excitement - We don’t know

Caused by condition - We don’t know.

We don’t know anything about this guys condition or if he was under stress or excitement at the time the statement was made.

The court says there must be a sufficient foundation of evidence before the evidence is admitted.

There are a number of factors that can be considered........

People v. Lovett (1978) Page 130
Three year old witnessed babysitter getting raped and murdered.  She made statements to her mother and new babysitter a week after the event.  The statements were spontaneous remarks that were not prompted by any questions.

Child statements give the courts a hard time.  On one had children don’t have a sense of reality that adults have, but events like this is more startling.

The court says the statements were clearly the product of the startling event. - the statements were spontaneous, not prompted by any questioning.

The delay in the case was adequatly explained. - the child stayed with the grandparents for a week following the crime and began talking shortly after returning.

The indicia of reliability is strong in the instant matter.

On an exam Lovett and Gaarder may be tough to analyze/distinguish.  Address the elements and say in certain cases one hour is too long, but in others one week was not.
Houston Oxygen Co. v. Davis (1977) Page 132

A witness made statements before an accident that the defendant’s car was going too fast and they were probably drunk.  Witness says they are probably going 65 miles per hour and will probably find them along side the road later.  A little while latter they come across the accident scene.

The court allowed the statement to be admitted.

The report at the moment of the thing then seen, heard, etc. is safe from any error or defect of memory of the declarant

There is little or no time for calculated misstatement.

The statement will usually be made to another who would have equal opportunities to observe and hence to check a misstatement.

It meets the requirements of the rule because it was stated while the event was occuring.  While the declarant watched the car go by.  If made later, it would not because there would be time for reflection, etc.

Problem Set A

(1) “running errand for employer”

1. relevant?  2. Hearsay? 801 - if its an admission we don’t need 803.  If this is the only evidence of employment it is not an admissible admission.  If not an admission, is it an excited utterance or present sense impression?  Doesn’t appear to be an excited utterance.  Doesn’t look like describing an event - present tense. Also, it doesn’t relate much to the event or condition.  It is not caused by the condition, but might be while under stress or excitement.

(2) “Headlights closed”

From the declarants point of view it was made immediately after the event.  Might satisfy present sense or excited utterance.

Res Gestae - So intertwined with the event that it is considered reliable (admit even though it is hearsay).  This is NOT AN EXCEPTION FROM HEARSAY anymore.  We have codified some of it in areas like present sense impression, excited utterance, etc.

§5.03  Declarations of Present Mental, Emotional, or Physical Condition

Rule 803(3) Then existing physical/mental/emotional conditions

4 catagories of statements out of court declarants covered:

1. Statements of present bodily condition:  “She said, I have a toothache” compared with “She said I had a toothache yesterday”.
2. Statement of declarants present state of mind/emotion, when same is at issue:  “He said, I hate Joe!”  4 hours before killing Joe.  Offered in a murder trial.  “She said, I trust her.”  Offered in a fraud case to prove reliance.
3. (A) Statement of present intention by declarant to prove that the declarant acted in conformity with the statement (Hillmon) (widely accepted):  “I heard him say, I’m going to Utah to get a job.”  

(B) Statements of present intention of declarant to do something with another, to prove the other acted in conformity therewith (Pheaster):  “He said, I’m going to meet Angelo at Big Boy and sing saprano.”  Used to prove Angelo was at Big Boy.  “He said I’m looking forward to my date with A tonight.”  To prove A went out with the declarant.

4. Testators statements “relating to” the execution, etc. of a will:  “He said, I signed my new will at Milt’s office last week.”
RCW 5.60.030

Statements in a will contest.  Statements made by deceased to party who is now adverse are not admissible.  “Deadman Statute”

United States v. Pheaster (1977)

Larry said he was going to meet with Angelo and get free dope.  He disappeared.  Is the statement admissible to prove Angelo was at the meeting place?  The statment indicates the victim was going to meet someone (victim’s state of mind), but at the same time indicated that it was the Defendant he was going to meet.  Hillmon, allows statement of what declarant says he’s going to do, but what about as proof of what Angelo did?  The Court says the evidence is not as reliable, but its all that we have.  Looked at legislative intent of 803(3) etc.  Decided to let the evidence in.

Pg. 143 “King Tut”.  If said “I believe I’m King Tut” - state of mind 803(2).

§5.04  Statements for Purposes of Medical Diagnosis or Treatment

POV = point of view

Dx = diagnosis

Tx - treatment

Hx = history

Rule 803(4) (admissible for all purposes because its an exception to hearsay)

1. Statement  (conduct, oral, written)

2. Made for the purpose of medical diagnosis or medical treatment (from the declarants point of view)

3. (A) describing medical history, past/present symptoms, pain, etc. (from listeners point of view)

(B) Inception/character of cause or source so far as “reasonably pertinent to diagnosis or treatment”)  (from listeners point of view) (pg 145 Iron Shell)

Does 803(4) require statements to be made to doctor? No, if you are trying to get help.

United States v. Iron Shell (1981) Pg 145
Sick bastard tried to rape a 7year old girl.  Court allowed testimony of doctor, police officer and girl.

Cop (1 hour after event) only asked what happened; she responds with short answers that describe the incident.  It is a close call whether these statements are excited utterance or not, because of the physical and mental condition of the declarant.  Since she is so young, her reaction may be different.  The court said it was a close call, but the court did not abuse its discretion in allowing the evidence in.

The doctor examined the girl later that night.  The doctor is trying to diagnose the child, but he obviously knows that preserving evidence is important too.  From the declarants point of view, she is only trying to get medical help, not accuse somebody.  But what about the third element of FRE 803(4) - describing medical history, past/present symptoms, pain etc; OR inception, character of cause or source so far as “reasonably pertinent to diagnosis or treatment.”  This is from the listener’s point of view.  The doctor testified that the treatment and diagnosis would not have been any different if she was silent, but the court recognizes the it is reasonably pertinent to the diagnosis and treatment.  Its a close call, but the evidence is admissible.

At trial the girl was asked leading questions and gave short or insufficient answers.  The court kind of implies that there is a post traumatic stress syndrome sort of problem.  Therefore there is a greater need for evidence.

§5.05  Past Recollection Recorded; “Present Memory Refreshed” Distinguished

Hearsay Exceptions: Recorded Recollection

Hodas v. Davis (1922) Pg 155
Plaintiff was hit by a train.  Witness made statement describing the accident scene.  Six months later, the witness sustains head injury and has no memory.  At trial the plaintiff wants the witnesses statement admitted; read to the jury.  The witness testifies that he does not remember making the statement or signing, but he recognizes his signature and says he does not know of any time that he has signed something that is not true.

We are looking for a the witness make some sort of testimony to show that the statement is accurate.

Wigmore (1) a statement that “I distinctly remember that when I made or saw this memorandum about the time of the events, I was then conscious of its correctness”.  OR (2) other indications such as habit, a course of business, a check mark on the margin, or merely the genuineness of his handwriting, the certainty is of a lower quality, though still satisfactory for most practical purposes.  READ pg 156.
“Present Memory Refreshed” Distinguished

Rule 803(5) Recorded Recollection

1. Memo or record (written “statement”)

2. Witness (declarant) once had personal knowledge of the event

3. Presently insufficient knowledge/recollection of the event

4. “made or adopted” while matter still fresh in memory

5. Shown “to reflect that knowledge accurately”

Statement used to refresh witness’ memory, not read to the jury.

Witness is the declarant.

In re Thomas (1978)

Problem Set E

(2) Recorded Recollection - must be made at or near the time of the event and adopted by the witness.  They guy never read it, therefore it was not made or adopted shortly after the event.

Milt: Most courts would probably let it in because it was made closely after, but maybe not.  If you can’t get it in, use it to refresh memory.

(3) Hearsay within Hearsay - Could be tough to go with recorded recollection.  How about present sense for sales person and recorded recollection for bookkeeper?  See Rule 805, Hearsay within hearsay is OK if all the hearsay meets an exception.

§5.06  Business Records  REVIEW FOR THE TEST most used exception to hearsay

803(6) - Business Records, or 803(2) absence of records

Data compilation in any form; of acts, events, conditions opinions, diagnosis

1. Made at or near the time (contemporaneity - Kim)

2. Originating with a person, with knowledge (“business duty”)
3. Kept in course of regularly conducted “business” activity
4. As part of regular practice of business,
UNLESS  there are indications of untrustworthiness (prepared for suit/ motive to fabricate/ etc; Shown by custodian of records “or other qualified person”
United States v. Kim (1979) Pg 161
Kim charged with extortion.  Kim needed to prove that he did not need money, because he had enough of his own.  Offered a fax from a korean bank to show how much money he had in the bank.  The document was created one year after the date of the balance, and was not the regular business record (not made in regularly conducted business activity..).  It doesn’t get in.

Notes and Questions

Yates v. Bair Transport, Inc. (1965) Pg 167
Two doctors reports.  One favors plaintiff, one does not.  The court does not admit one of the reports because the doctor that made it was not in the regular business of making reports for lawyers.  There are other ways to get the evidence in.  Have another doctor read it and testify.  Have the doctor testify.  The report doesn’t get in, but the evidence does.

Problem Set G

(1) Attack the record on reliability grounds.  There isn’t any institutional reliability.  They could be drinking.  People don’t rely on these records, etc.

(2) Depends if the court looks at regular course of this business or the industry as a whole.  There could be some untrustworthiness.  Company has reasons to shade things their way.  Its being offered by the Co. that made it.  Might meet the requirements of business records, but would probably be considered untrustworthy.  Its unclear weather or not it would get in.

(3) Yates case.  When were the reports made?

§5.07 Public Records

Rule 803(8) Public Records

1. authentic

2. One of 3 types of matters:

(A) Activities of agency

(B) Matters observed pursuant to duty imposed by law

(C) In civil cases, or by Defendant in Criminal cases, “factual findings” (Rainey) made pursuant to authority granted by law

3. Unless indications of untrustworthiness

Untrustworthiness factors from Rainey:

(A) Expertise

(B) Bias

(C) Timely . . .

Beech Aircraft Corp. V. Rainey (1988)

Chapter 6

Hearsay Exceptions Depending on Unavailability of Declarant
§6.01  Defining Unavailability of Declarant

Rule 804 - Unavailability

1. Privilege exempts witness (exempted by the court)

2. refuses to testify after court order

3. Testifies “I don’t remember”

4. Unable to testify - death, “then existing”, infirmity (warren)

5. Absent, “proponent can’t get witness” (warren)

Warren v. United States (1981)

Convicted of a bunch of violent crimes.  It was overturned - goes to retrial.  One witness had disappeared.   Prosecutor looked for her one year before trial.  Efforts to find should continue to the date of the trial, but didn’t.  Required under rule 804 and in criminal cases by the constitution to search in good faith/ due diligence/ etc.  Creates a presumption that the witness is unavailable.

The other witness didn’t want to testify because it would be mentally damaging.  The court had an independent psychiatrist exam the witness and testify to the damage that would be done - -“psychologically unavailable”.

Other witness would have to testify live.  Experts said it would cause some harm, but not more than usual.  If the infirmity is psychiatric we are concerned about protecting the witness and the accused persons rights.  Need evidence of substantial damage to witness (pretty high standard).

§6.02  Former Testimony

804(b)(1) - Former Testimony

Declarant:

1. is unavailable

2. testified in prior proceeding (not an affidavit) vs. the same party (not all parties, or in a civil case against a predecessor in interest) Lloyd
3. Had opportunity and similar motive to “develop the testimony” - Solerno  

The cases under 804(b)(1) are inconsistent:  “Strict” courts require privity.  Lloyd courts require only commonality of motives and issues, not identity of same.

Lloyd v. American Export Lines, Inc. (1978)

Lloyd and some other guy get in a fight.  Coast guard investigates and has a hearing where they are represented by counsel, etc.  Finds that the government doesn’t prove its case that Lloyd was guilty.  In the civil case, Lloyd doesn’t show up.

Different parties in this case.  Alverez was at prior trial, but wasn’t a party unless the coast guard was a predecessor in interest.  Test for successor in interest: commonality of interests and motives.  Did the attorney in the prior case have the same reasons, etc. to satisfy . . .

Party in second case is a successor in interest if subject of testimony in both cases comes out of common nucleus of operative facts, AND lawyer in 1st and 2nd cases have similar reasons to want to cross examine the missing witness.

United States v. Salerno (1992)

Problem Set B

Using prior testimony: when witness unavailable.  Q. did attorney in the first case have similar opportunity and motive to cross examine? Yes.

1. Unavailable

2. Prior proceeding

3. Similar opportunity and motive to cross examine.  Motive and opportunity doesn’t mean they had to cross examine.

Prob. B. (1) Common law required strict identity of parties and issues.  Parties are different between civil and criminal case.  Action is a little different also.  The federal rules liberalized.  SEE Lloyd/Solerno  Similar opportunity and motive to develop testimony.  Similar nucleus of operative facts.

(2) A is a party in all case.  Against A - assuming cases were related enough.  So A’s lawyer had motive to develop testimony.

§6.03 Dying Declarations

Rule 804(b)(2) Dying Declarations

1. Witness is unavailable (In civil cases the witness need not have died from the source of the statement.

2. Prosecution for murder or in a civil case

3. Declarant has subjective belief in imminent death

4. Concerning cause or circumstance of what declarant believes is impending death.

The original policy was religious - you wouldn’t tell a lie before your soul meets your maker.

But there could be other motives to lie - reasons not to trust the evidence.  Must be careful to watch for untrustworthiness or mixed motives.  Can still keep it out under 403.

State v. Chaplin (1972)

Husband Stabbed wife.  He claims they were struggling and she accidentally stabbed herself.  At the scene she said he did it, and he’s tried to do it before, etc.  For a dying declaration, must believe dying now.  Can only use statements about current transactions.  Judge role - make preliminary determination on admissibility - i.e. could a reasonable juror find that the declarant believed in imminent death.

Jury - must find by beyond reasonable doubt/ perponderance of the evidence that the declarant believed she was dying.

Judge - also determines what statements will be admissible.

§6.04  Declarations Against Interest

Rule 804(b)(3) Statement against interest

1. Unavailable

2. First-hand knowledge

3. reasonable person test - reasonable person wouldn’t have made statement unless believed to be true.

4. “tends to” expose declarant (to declare knowledge to civil/criminal liability or render the declarant’s claim invalid.  But 4a - if offered to exculpate the accused, must cooberate with other evidence indicating trustworthiness.

Declarations Against Pecuniary and Propriety Interests

Declarations Against Penal Interest

Williamson v. United States (1994)

Defendant gets pulled over and a bunch of cocaine is found.  First he says an unnamed cuban gave it to him.  Later changed his story to inculpate Willimson.  Are statements that are collateral to a self-inculpatory statements admissible?  No. segregate the self-inculpatory parts from the collateral statements.

United States v. Thomas (1978)

At the close of Week’s hearing he said Thomas didn’t have anythng to do with the crime.  Thomas wants to use the statement.  Is the statement against Week’s interest?  

· Direct confession of guilt not required.

· It implies Weeks had knowledge of the crime - he plead not guilty.

· In criminal case, to exculpate the accused, must have additional cooberating evidence to assure trustworthiness.

§6.05 “Catchall” or Residual Exception

Rule 807 “Residual Exception”

(A) Statement is evidence of material fact

(B) More probative than any other evidence reasonably available

(C) Purpose of rules, trustworthiness and necessity is served

(D) Notice to the other side

Cases Excluding or Tending to Exclude Evidence

United States v. Bailey (1978)

Cases Admitting or Tending to Admit Evidence

Huff v. White Motor Corp. (1979)

United States v. Sposito (1997)

§6.06  Hearsay Exceptions Quiz

§6.07 Final Thoughts about Hearsay - Bogus Hearsay Rules

Chapter 8

Specific Exclusionary Rules Related to Character, Compromise, Remedial Measures, and Insurance
§8.01  Character Evidence (Other than for Impeachment): Specific Instances

Role of Trial Court (Huddleston): No preliminary Finding, decide that reasonable juror could find (by preponderance) that the other “bad act” was committed and the defendant committed it.

Remember: under rule 105, party against whom evidence is offered must request limiting instruction if evidence is admissible for one purpose, but not another, Trial Court must give instruction (non-discretionary).

Rule 404(b) Bad Acts of a party inadmissible to prove character, or evidence of conduct in conformity (e.g. Milt has 3 speeding tickets, to prove he was speeding at time of accident).  BUT evidence is admissible to show MOIPPKIAM.

· Can be excluded if irrelevant (conditioned fact - did D commit those other crimes? (no convictions?)

· Can be excluded under 403 (similarity requirement) (requirement heightened when offered to prove identity.)

Specific Acts Offered to Prove “Action in Conformity”: Generally Inadmissible

United States v. Calvert (1976)

Notes and Questions pg 273

Note 1.  Substitute letter carrier was stealing mail.  Postal service set him up.  After arrest they found credit cards he had taken.  He claimed the credit card evidence shouldn’t be admissible.  It was.

Contours of Exclusion of Specific-Acts Evidence

[1] Evidence Whose Probativity Depends on Human Tendency to Repeat: Must Not Be Characterized as Character or Propensity Reasoning

Jones v. State (1964) Pg 268
Woman charged with theft.  Prosecution brought in other people who said that the defendant had done the same thing to them before.  Is this admissible to show she was a bad person?  NO.  It was admitted to show a common scheme or plan.  Is it relevant?  Yes.  How do we know it was actually her in the other situations? The witnesses identified her.  This is an unusual crime and the fact that she had done these other things is probative.  There is a danger that the jury would find that they are not sure she did it this time, but because she did it before they will convicts.  Trial court is supposed to do a gate keeping function to make sure there is similarity to the prior acts and they actually did occur.

Huddleston v. United States (1988) Pg 270

Defendant doesn’t dispute that he had 32,000 tapes and was selling them before market value, but he says in his defense that he did not know they were stolen.

Prosecution brings evidence that in two other situations he sold a large volume of goods at below market value.  Trying to show that he is a fence.  This is his business.  He doesn’t have a receipt and all the other goods were bought from the same guy - some dude named Leroy.

Defendant complains that the two previous acts were not proven to be crimes.  He wants the trial court to make a finding that the other acts did occur and he was the one who did them.

Court said the jury could easily conclude that the other acts occured and teh defendant did it.

Trial court must make a decision under rule 104 that a jury could find by a preponderance of the evidence that the other acts occurred and the defendant committed it.  Doesn’t need to be a reasonable doubt.

Remember that the defendant can get a limiting instruction.  Under rule 105 defendant has a right to a limiting instruction if the evidence is admissible for one purpose but not the other.  It duty of the party against whom the evidence is offered to ask for the instruction.  The court must grant it.

Under 404 - the evidence must be offered for a proper purpose.  It must be admissible under 402 (relevant).  And there must be some nexus between other bad acts and this case - Rule 403.  Can get limiting instruction - rule 105.

As trial lawyers, the limiting instructions might not work.  If the jury keeps hearing evidence of something, its tough for them not to consider it.

[2] Evidence Whose Probativity Does Not Depend on Human Tendency to Repeat: Is Not Character or Propensity Reasoning

United States v. Peltier (1979) Pg 280  
Two FBI agents were murdered on an Indian reservation in South Dakota after they went there to serve warrants.  Peltier had a warrant for attempted murder outstanding in Wisconsin.  Peltier was arrested and charged with the crime of murdering the FBI agents.  When he is pulled over in Oregon, he fires on the state patrol etc.  They find all kinds of weapons in his van.

There is no direct evidence that he murdered the FBI agents.  The evidence of the Wisconsin warrant is offered to show a possible motive to kill the FBI agents.  The oregon arrest while traveling with an arsenal of weapons and resting arrest is being offered to show flight.  Flight is usually associated with consciousness of guilt.

The problem with consciousness of guilt or flight evidence is that there could be other reasons to in a different area.  Its hard to show a connection to the crime charged.  This flight evidence is particularly probative because, we have the dead agents handgun in a bag in the van, he knew he was wanted for murder of the FBI agent, etc.  He was very averse to going back to prison.  It was very strong evidence of consciousness of guilt.  Where does the 404(b) items fit in?  The don’t.  This is a 403 problem not a 404 problem.  The evidence of flight is being offered to show consciousness of guilt, not bad acts.  Prosecution is not trying to show; because D did these other things, he is more likely to do this thing.  

4 Protections vs. misuse of “propensity (bad acts) evidence

1. Requirement of proper purpose 404(b) (MOIPPKIAM)

2. Requirement of relevancy.  Under 401-402 (court makes preliminary 104 determination)

3. Balancing of probative value and unfair prejudice under 403 (Old Cheif)
4. Limiting instruction under 105, if requested.

United States v. Cunningham (1997)

Nurse charged with removing painkiller from syringes (stealing demoral).  Evidence: (1) had stolen Demoral on prior occasions.  (2) had license suspended (drug test falsified).  Offered to show motive - addicted so likely to steal drugs.  Why is it not “propensity” evidence?  Its extremely probative because it is the exact same crime for the exact same reason.  Its not like we are showing she stole pots and pans from the Bon (which would only be propensity).

There is not a clear definition of what is propensity evidence and what is not.

There is an overlap of propensity and 404(b) type evidence, BUT the closer you get to similarity, more probative value, etc.  Need to be scrutinized.

[3] Revisiting Evidence Whose Probativity Depends on Human Tendency to Repeat:  Is It Necessarily Doomed If We Recognize That It is Propensity Evidence?

Hammann v. Hartford Accident and Indemnity Co. (1980)

Plaintiff’s building burned down and an accelerant has been used.

Evidence: Had other buildings burned down and collected insurance on them.

If used to impeach, we don’t worry about 404(b). He had concealed fires from insurer before.

Motive - collect money for fire. There is a built in motive when a building is insured.  The guy burns stuff to collect insurance money.

Notes and Questions on Varity of Rule 404(b) Situations

Problem A.

Defendant Convicted of Murder.  Evidence of prior murder was offered in this case.  The facts of the two murders were very similar.  To get this in, in some jurisdictions the similarities must almost rise to the level of a signature crime.  What is it that makes this a unique/signature crime?  Nothing, it looks like any other sicko.  Plus, there is a strong danger that the defendant would be convicted even if he didn’t commit this murder.

[C] Other Bad Acts More Directly in Issue

Old Chief v. United States (1997) Pg 290
Charged with possession of a firearm by a felon; use of firearm in crime of violence; assault.  Government needs to prove that he actually had been convicted of a felony with a sentence of more than one year.

Wants to show that he had been convicted of felony - assault with intent to commit great bodily injury.

The defendant tries to stipulate to the prior conviction because showing the prior conviction that looks a lot like what he is charged with now would be very prejudicial.

This isn’t really a 404(b) case because the prior bad act is an element of the prosecutions case.  It is not being brought in as additional evidence.....  Its a 403 case

Court says we don’t make a 403 decision in a vacuum.  We need to assess whether there are other methods of proof that are less prejudicial to the defendant.  Then we must determine if that other evidence does everything that the prosecutor wants it to do.  If a stipulation not only covers the element the prosecutor wants to prove, but also show everything else the prosecutor wants to show (prosecutor tells a story, does taking the evidence out ......).....

§8.02  Other Ways of Proving Character: Opinion and Reputation Evidence

Carbo v. United States (1963)

People v. Van Gaasbeck (1907)

Awkard v. United States (1965)

Witness1 testifies about the defendant when she was a kid.  W2 testifies about the D when she was at work.  Prosecutor is using this to show that D is a “bad person”.

Can impeach the witness under 404(a) or impeach with 608-609.

404(a) - evidence must really impeach.  Allows evidence of character and specific bad acts.  The evidence must impeach or it has no probative value at all.

404 - 405: “propensity” evidence inadmissible to prove conduct conforming to “character”.

404(a) - 405 - 608/609: Character of witness

1. Only attack on credibility grounds (not to show bad person, not a good dad, etc)

2. Must be from relevant time.

3. Offering party must have good faith basis for attack

4. Extrinsic evidence of Witness’ “bad acts” not admissible (lawyer must “take the evidence”)
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§8.03  Character in Cases of Sexual Crimes and Related Offenses

Basically reverse the presumptions in a sexual assault case

412-415 - (1) exclude character of victim in civil/criminal cases except when constitution requires and/or it is highly relevant.  (2)reverses presumption that propensity of Defendant is poor evidence and generally unusable. (D’s propensity gets in unless excluded by 403)

[A]  Character of Complainant

Historical Note

Olden v. Kentucky (1988)

Alleged rape takes place in a car.  When victim got out of the care she saw her live-in boyfriend.  Defendant wanted to get evidence of boyfriend under theory that she lied because her boyfriend saw her with another guy.  The issue is consent.  This evidence is not consent.

[B]  Wider Admissibility of Propensity Evidence of Defendants in Sexual Assault Cases: Lustful Disposition and Rules 413-415

[1] Rules 413-415: The General Principle

NOTE: remember 404 and Roberts.
United States v. Roberts (1996)

Defendant charged with sexual abuse of 3 women.  Tries to exclude evidence of 9 other women who said he did the same thing.  Court says the evidence would probably be admitted under 413.  Under 404(b) there are 2 questions (1) pertinent trait. (2) proper purpose.  In addition, must be relevant, see Huddleston.

[2] Interplay Between Sexual Misconduct Evidence and Rule 403

Note: Can Rule 403 Exclude Evidence That is Subject of Rules 413-415?

United States v. Guardia (1997)

Patients say their gyno is treating them improperly.  FBI investigated.  Victim wanted evidence of ___________ to get in.  The court decided under (404,403,413) 413: doesn’t require the other assaults to be particularly similar - rule of blanket admissibility as long as relevant to some element of the crime. (ambiguous rule, must construe the rule to effect the beneficial purpose.  See rule 102 for purpose.)

§8.04  Character Versus Habit

Habit (406) vs. Character (404)

Similar events and relevancy (401-402)

Similar bad acts (civil fraud, e.g.) &404(b)

Reyes v. Missouri Pacific Railroad Company (1979)

Railroad sued for negligently failing to see guy on train track.  The RR tries to get in evidence that the guy was probably passed out because he had a history of public intoxication.  404 doesn’t work because no MOIPKIAM.  So, they try rule 406 to show habit of drinking.  The court says that there was not enought evidence to find it was a habit.

Habit: a regular response to a repeated situtation.  Something we encounter often and how we react to it.  Semi-automatic response.  Specific response - something that is subject to objective measurement -doesn’t take an opinion.

Rule 406 also covers the regular activity of a business organization.  E.g. mail delivery in a company.

§8.05  Other Transactions, Similar Occurrences, and Profiles: Character, Habit, or Something Else?

Linthicum v. Richardson (1922) Pg 330
Rule 406

Plaintiff says he borrowed $176 from defendant and put up his interest in some land as collateral.  It was his understanding that he would get the land back later.  Plaintiff is trying to prove that what looks like a conveyance is really a mortgage.  He wants to admit evidence of a similar transaction to show that he acted in conformity with his prior behavior.  The court rejects it - they say just because you show he did something in the past, does not show that he is going to do it every time.

“Persons capable of contracting have the right to make such contracts as they see proper, and the fact that a defendant has made a particular contract with a third person does not tend to show that he has made a similar contract with the plaintiff.”

The problem is that one transaction doesn’t look like a habit.

What about 404(b) - to show intent?  Probably.  Could possibly come in under some other rule as circumstantial evidence that the D knew purpose ....

Johnson v. Gulick (1892)

Karsun v. Kelley (1971) Pg 331
Person claims to be defrauded on stock sale.  Brings in another person to show the same statements were made to her before.  Ct tells us that when the occurrences are sufficiently similar, evidence of other occurrences are admissible to show a common scheme or plan under 404(b).

Clark v. Stewart (1933)

Dad lets son use car and he gets in a wreck.  Alleged that he was negligent in letting the son use the car.  Wants to get in evidence of the sons other tickets.  In this case it would be directly at issue - did he know of the prior tickets, accidents.

Other bad acts may come in when the other bad acts are directly at issue.

San Antonio Traction Co. v. Cox (1916) Pg 336
Suit against cable car company for negligence in starting the streetcar without looking in the mirror to see if anyone was getting on.

All (11) of the plaintiff’s relatives have sued for the same thing in the recent past.  Defendant tries to say it is a conspiracy.  The court says that this is very probative evidence, but the defendant isn’t using it right.  They are trying to show conspiracy which requires evidence of an agreement.

As a 404(b) problem could get it in under common scheme or plan.  Probably intent also.  Actually, it almost fits everything in 404(b).

John Deere Co. v. May (1989)

Bulldozer ran over a guy.  Plaintiff claims it was defectively designed and shifted into gear by itself.  Introduces evidence of 34 incidents were the same thing happened.  The defendant claims the evidence should not get in because the other accidents did not involve the exact same make, model, year, wear and tear, etc.  The court says if the other incidents are reasonably similar, they go into a 403 balancing test and weigh the prejudice it may cause the defendant against the relevance.  “Such danger must substantially outweigh its relevance before it can be excluded.”  

Milt: it is certainly evidence that JD had prior notice of transmission problems in its tractors.  But it should not be used to prove liability in this case because of the dissimilarities.  Should get a limiting instruction.  JD attorneys need to prove that the plaintiff’s expert is working off of assumptions; show that all the other tractors are not the same.  What we need to get out of this case is: other similar evidence will be admissible if relevant.  The degree of relevancy required is in the discretion of the trial court.  The ......  Can be excluded under 403.

Brigham Young University v. Lillywhite (1941)

Haakanson v. Alaska (1988)

Haakanson convicted of child abuse.  The trial court admitted testimony of a state trooper of “child sexual abuse profile.”  Most of the characteristics the trooper testified about were things that would ordinarily be innocent, such as giving candy to children, etc.  The court distinguished Swallow where the evidence was not innocent characteristics.

Milt: 404(a), 404(b), 403.  It probably doesn’t get in on 404(a) because of character evidence, if you can make it fit 404(b) then the court will balance under 403.

Problem G

Munchausen syndrome by proxy.  People who hurt their kids for sympathy.

What evidence can you use?  How can you prove mother did it when there is no evidence?  The crime is killing the kid not having munchausen syndrome.  You have evidence of diagnosis, but isn’t that character evidence that is not admissible?

Motive - Its not used to show bad person, but to show motive.

§8.06  Subsequent Remedial Measures

Rule 407 - 411 -  Relevant evidence is inadmissible for specific purposes.  (Some form of legislative 403 balancing has already been done)

(1) Identify the evidence and compare it to the rule.

(2) If not inadmissible (because of purpose offered) under 407 - 411 go to 403.

Rule 407.  Subsequent Remedial Measures.

Rule 408.  Compromise and offers toCompromise.

Rule 409.  Payment of Medical and Similar Expenses.

Rule 410.  Inadmissibility of Pleas, Plea Discussions, and Related Statements.

Rule 411.  Liability Insurance.

Bauman v. Volkswagenwerk Aktiengesellschaft (1980)

VW Karman Ghia.  Plaintiff was in an accident and the door opened up.  Subsequently VW changed the design of the door latch.  The change made it less likely that the door would pop open.  Plaintiff claims the design change shows negligence.  VW denies that the change had anything to do with the probability that the door would pop open, but because of government regulation.  Rule 407 excludes subsequent remedial measures.  Looks like it doesn’t need to be “remedial”.  Should not allow evidence unless feasibility is contested or to prove ownership, control, or impeach.

Problem set H

Recall letters: jurisdictions are split on whether you can get these in.  Some say the purpose of excluding subsequent remedial measures would be served by excluding recall letters.  Companies would be deterred from sending recalls if it was used to prove liability.  Other courts say: a recall letter is not a remedial measure.  Remedial measure is fixing the problem.  Trying to determine if the policies behind these rules would further some other policy.

§8.07  Settlement Matters (Compromise, Offers to Compromise, Withdrawn Pleas, and Related Matters)

Civil Cases

Ramada Development Co. v. Rauch (1981)

Ramada built a hotel for the defendant.  The defendant refused to pay for it because he claims there are defects.  Ramada sues him for payment.  Ramada had a report prepared for settlement negotiation; they had an architect examine the hotel and document anything that could be considered a defect.  They did not settle.  At trial Defendant wants to use the report to prove that Ramada admitted there were defects.  The court excludes the evidence and Ramada wins.  Under rule 408 the report doesn’t get in.  It excludes evidence/statements made during settlement negotiations.  The purpose of the rule is to foster free disclosure during negotiations - courts want you to settle.  Conduct or statements made during compromise negotiations is not admissible.  Anything that would otherwise be discoverable is admissible.  Court says this was prepared solely for negotiation.

Criminal Cases: Guilty Pleas and Plea Negotiations

Rule 410

United States v. Mezzanatto (1996)

Arrested for delivering Meth.  Met with the prosecutor to make a deal.  During the negotiation the prosecutor made him say that anything admitted during negotiation would be admissible - Waive rule 401.  He started lying during negotiation so the prosecutor terminated the discussion.  During the discussion the Defendant admitted to committing the crime.  At trial the prosecutor used the admission.  Trial court allowed it, 9th circuit reversed, Supreme court reversed the 9th circuit.  They hold that you can waive you rights.  Milt: requires a lot of good faith by the prosecutor; could easily make this deal fully intending to get an admission, break off negotiation, then use anything at trial.

§8.08  Evidence Indicating or Suggesting Insurance

Charter v. Chleborad (1977)

Rule 411 evidence of insurance is not admissible to prove liability.  This is a medical malpractice case.  Defendant’s expert testifies that plaintiff’s expert has a bad reputation in the communite.  Plaintiff tries to show that Ds witness is employed by the insurance company that employs the defendant; wants to show bias.  411 excludes evidenc of insurance but this offered for a different purpose.  Plus, the probative value outweighs the prejudice.  If the evidence; for the purpose its offered; is not specifically excluded, it may be admissible under 403 if probative value outweighs potential prejudice.

Chapter 9

Witnesses: Competency, Examination, and Credibility

§9.02  Prerequisites for Witness Testimony: Competency and Personal Knowledge

[A] General Competency Rules

United States v. Roach (1979)

Rule 601 general rule of competency

A couple of guys robbed a bank.  At trial prosecution wanted to call the get away driver as a witness.  She had a psychiatric evaluation prior.  The judge held a hearing to determine competency. (She used drugs and had emotional troubles)  The defendant tries to claim she is incompetent.  On appeal the court says the trial judge actually did more than required.  The rules don’t require such an investigation into competency.  Testify and let the other side impeach on cross examination.  Incompetence is not a reason to disallow witness to testify.

If the witness can not take an oath, then they are not competent.

United States v. Allen (1982)

Defendant convicted of sex crimes against kids.  On appeal he claims that testimony of child should not have been allowed.  The kid had said truth was bad, lying was good.  The court says ther is more than a presumption of competency.  The rules redefine who is competent.  Anyone is competent if they take an oath that will testify truthfully, and they are not a jury member.

Before the federal rules, the jury member was asked all kinds of questions concerning intelligence.

Notes and Questions

Dead Man’s Statutes or Rules

Reinke v. Stewart (1981)

Cops pick up a drunk kid and let him go outside city limits.  He gets run over and the cops get sued.  They want to admit statements he made to them in the cop car.  The plaintiff wants to strike by claiming that competency of a witness comes from state law and that the state had a deadman statute.

Rule 601 says that state law is used to determine competency if it is a state law claim (diversity jurisdiction).  They were suing under §1983 so state law did not apply.

Hypnotically Refreshed Testimony

Rock v. Arkansas (1987) page 366

Hypnotically refreshed testimony.

The court doesn’t say hypnotic refreshed testimony is inadmissible per se, but says that procedural safegaurds must be used to eliminate inaccuracies.  Maybe video tape to see if leading questions were used, or something.

Problems with hypnosis:

1. Person becomes suggestible - might give answers that are suggested.

2. Confabulate - fill in the details

3. Memory hardening - more confident in answers even if they are wrong.

Judges and Jurors

Tanner v. United States (1987)

Personal Knowledge

Notes and Questions

§9.03 Form of Questions in Direct and Cross-Examination

Leading Questions:  A lot of people think it is a question that calls for a yes or no.  Actually, it is a question that suggests the answer, can be yes, no, narrative, etc.  Rephrase with “tell us whether or not . . .”

Allowed: Cross-examination.  And during direct examination for preliminary matters, questioning experts, questioning children.

Note: the jury believes things they hears three times.  Use leading questions during cross examination to avoid subjects that you don’t want the jury to hear again.  Also, can object to answers to questions that were not asked.

§9.04 Cross-Examination: Other Aspects

Right to Cross-Examine Witnesses

Scope of Cross-Examination

§9.05 Impeachment: Some General Precepts

Impeachment - You can impeach with evidence that would be substantively admissible OR evidence that does not go to the point of anything you are trying to prove.  Not substantively admissible.  Remember rule 105 - if admissible for one purpose, but not for another, get a limiting instruction.

§9.06 Prior Inconsistent Statements

Introductory notes

Rule 613(b) Extrinsic evidence of prior inconsistent statements of witness

Rule 613.  Prior Inconsistent Statements (for impeachment only - limiting instruction)
At common law the statement had to be shown to the witness first.

613(a)

613(b) - extrinsic evidence:

1. Inconsistency - could the jury reasonably find that a witness who believes his testimony would have been unlikely to make the prior statement.

Silence - May be an inconsistency

Prior claimed memory loss - Is inconsistent.  Subsequently claimed memory loss is not.  “I didn’t remember before, but I do now” vs. “I don’t remember anymore”.

2. Foundation (a) witness must be available to explain, not necessarily at the time the statement comes in, but must have an opportunity to discount the inconsistency. (not if the prior inconsistent statement is admissible).  (b)_______

3. Collateral Matters excluded under 403.

United States v. Morlang (1975) page 386

The government knew a witness would testify adverse to their case.  They called him as so they could impeach his testimony with statements that would otherwise be inadmissible hearsay.  Although you are allowed to impeach your own witness under rule 607, you can not use rule 613 solely to get inadmissible evidence in.  You can not do indirectly what would not be allowed directly.  Some courts look at this as a rule 403 issue instead of a rule 607 issue - same result.

Morlang applies if you are only calling a witness so you can impeach with evidence that is otherwise admissible.

§9.07 Bias

Bias - No specific rule controls.  Its defined in Abel, on page 393.  Personal stake/financial stake/ . . .  Extrinsic evidence is generally available.  Penal interest.  Fear.  Foundation, some courts require you to ask the witness if he has a financial stake in the case before you call another witness to prove it.

United States v. Abel (1984)
A is on trial for bank robbery.  A cohort is going to testify against him.  Defendant will have someone else testify that cohort is only doing it to get a deal from the government.  Prosecution then has cohort testify that the witness is part of a prison gaing that lies, kills, perjures, etc.(to show bias of the witness)

The trial court allowed the testimony and the defendant was convicted.  CA reverses.  The rules don’t expressly address impeachment for bias.  The defendant argued that the court shouldn’t disclose the type of organization, but the court said it bore directly on the Fact of Bias, and on the Source and Strength of the bias.  The defendant also attacks relevance - the evidence is prejudicial, but not unduly.

Bias - some form of relationship that might cause a witness to slant testimony in favor of another.  You may impeach for bias, it is always relevant.  You can cross examine on matters affecting credibility.

§9.08 Misconduct Not Resulting in Conviction

Other Bad Acts Evidence

	
	Propensity (generally)
	Character an Issue
	Impeachment

	Witness/Defendant
	No exceptions

404-405/403
	Yes (limited)
	Yes

608-609 Other bad acts admissible to impeach, but court may exclude under 403

	Non-Defendant/Witness
	No Never
	No Never
	Yes

Bias and 608-609

	Defendant/Party not testifying
	No-Exceptions

404-405/403
	Yes (limited)
	No

608-609


United Stats v. Pintar (1980) Pg 398
Before trial, government said they were not going to try and prove a kickback scheme.  They ended up showing evidence that implied a kickback scheme.  One of the governments witnesses had been impeached by a showing of bias.  The government asked the witness “isn’t there another good reason why you might not like the D”.  She testifies about her suspicion of a kickback scheme, his association with some other guy who is in jail, checks written to the guy in jail, etc.

Is evidence of the witnesses additional reasons for bias proper rehabilitation evidence after the witness has been impeached for bias?  NO.  1 it really isn’t rehab evidence.  It isn’t rebutting anything that has been brought up in cross-examination. 2. it is a way of slipping in character propensity evidence that would not be admissible under 404-405.  Court says if you are going to get other bad acts evidence in, you must do it directly under 404-405.

Second issue = proper scope of cross examination.  Government asked about a so called “loan” that was made to look like a kickback.  It would not have been admissible under 404, so the question is, is it admissible impeachment evidence?  It is under 608, but it may not be admissible under 403.  The court needs to take a closer look at the evidence when it is offered against a party because it may prejudice the jury against the defendant.  Even though this evidence has some bearing on the Ds character for truth or falisity, it is very prejudicial, cummulative, and likely to confuse the jury.  We want to be careful to prevent the D from getting convicted of an uncharged crime.

What we should get out of the case - evidence that may be admissible under 608 to impeach is still subject to the 403 balancing.

Notes pg 401

(1) Remoteness to Credibility: Judge’s Discretion.  U.S. v. Vinson

The sheriff was on trial for extortion.  Trial court kept other bad act of a witness evidence out.  The defense was prevented from impeaching with evidence that the witness and someone else had considered bribing the sheriff.   On appeal = proper exercise of discretion.  Although it is arguable that this evidence indicates the witnesses moral turpitude and probative of his disregard for truth and honesty, it was the trial courts discretion  The evidence was remote on credibility and unrelated to the merits.

(2) The Ban on Extrinsic Evidence.  United States v. Cluck (608(b)).
Bad acts can not be proved by extrinsic evidence.  Witness lies that he had not been charged with a certain crime.  Attorney calls another witness to show he had been charged - Not Allowed.  The remedy - witness gets charged with perjury.  If a witness lies about a prior bad act, go on.

On Exam:  Look for words “automatic” or “always”.  Evidence is never automatically in or always admissible.
Carter v. Hewitt (1980) Pg 402
Prisoner is suing under 1983 claiming that he had been beaten by prison guards.  There was a letter that he wrote to a friend that seemed to encourage frivolous suits.

Defense attorney wants the jury to believe that Prisoner is encouraging false claims.  Prisoner says he just wants to expose the problems with the prison.  The question: was it OK for the defense attorney to use extrinsic evidence?  If the Prisoner admits that he wrote the letter, you can use it.  If the Prisoner denies it, you can’t do anything with it under rule 608.

Extrinsic evidence = anything that is not already evidence in the case.  You can pick up exhibit # X and use it to impeach, but if you have to use something else, it is extrinsic.  If it is not admitted already...  If you have to admit the evidence only for this purpose, it is no good.

Extrinsic evidence not admissible.  Extrinsic is anything not already in the evidence and not part of the case.

Policy: You would have a mini trial not related to the subject matter of the case.  When you have witnesses called to impeach witnesses and so forth, you lose site of what the issue is.

If the witness admits to the bad act you are not limited.

Problem A

Problems based on Nonconviction misconduct in United States v. Amaechi

(1)(2)  The court seems to think your character needs to be in issue before you can impeach.  This is not true, you can impeach any witness.  You can ask about other bad acts if they are probative on truthfulness or falsity.

(3) You can bring in MOIPKIAM under 404(b) but that makes no difference whether or not he testifies.  The evidence the court is talking about is substantive evidence not bearing on his credibility. ? ??? 

(4) If the defendant denied the prior misconduct, you can’t do anything about it.

(5) It was a proper use of the evidence, it had a bearing on the propensity to tell the truth.  The courts reasoning is wrong, but the result is ok.

§9.09 Convictions

Introductory Notes

United States v. Smith (1976)

United States v. estes (1993)
Note on Balancing under Rule 609: The Confusing Principle That Similarity Leads to Exclusion

§9.10  Reputation and Opinion Evidence of Character for Lack of Veracity

Osborne v. United States (1976)
§9.11  Eyewitness Testimony

“We’re Sorry”: A case of Mistaken Identity

Chapter 10

Lay and Expert Opinion

§10.01 Lay Opinion

[A] Common-Law Restrictions

State v. Thorp Pg 429
Lay opinion

(1875) Prisoner charged with drowning her child in a river.  A witness saw her go towards the river with a child in her arms.  Question: “is it your best impression that the child she had in her arms was her son robert?”

Problems:

Doesn’t say what facts the witness knows and how the witness is drawing inferences from the facts.

Could ask:

Do you know the mother

Do you know the child

Did you see it in her arms

Did you recognize it as the child

Notes

[B] Lay Opinions under Federal Rules of Evidence

Rule 602 - Competancy and 1st hand knowledge

Rule 701:  Lay opinion admissible if:

1. Rationally based on witnesses perceptions

2. Helpful to the jury.

Note: lay opinion of car speed is admissible, but its an opinion.

Bohannon v. Pegelow Pg 431
Lay opinions under the Federal Rules of Evidence

D arrested the plaintiff for (pimping out his girlfriend) prostitution or something..

D is appealing TC admitting evidence of W girlfriend who suggested the arrest was racially motivated.

The evidence is more than speculation, its conjecture.  But haven’t you seen someone and from the way they were acting you could tell what was motivating them.

It is rationally based on the W’s perceptions and it is helpful to the jury.

Lay opinion of another person’s mental state may be admitted

Asplundh Mfg Division v. Benton Harbor Engineering Pg 435
Wrongful death action based on the failure of a hydraulic cylinder.  Witness testified that the break was based on fatigue of the metal and that the cylinder should have been designed differently.  It was reversible error to allow this testimony.

§10.02 Experts: The Common-Law Tradition

Common Law Limitations on Use of Experts

1. Can not testify as to ultimate issue

2. Can not assume facts not yet in evidence

3. Must use hypotheticals

4. Subject must be “wholly beyond” lay jurors understanding

More, depending on jurisdiction.

Common law was concerned about the jury becoming a puppet in the hands of the expert.  Developed rules on what a witness could or could not say.

Deaver v. Kickox

Notes

Pointer v. Klamath Falls Land & Transportation

Sirico v. Cotto

Notes and Questions

§10.03 Reform: Who Are Experts? To What May They Testify?

Expert Witnesses (Rules 702-706)

1. Subject “calls for” expert testimony/proper subject for expert testimony. (Technical, scientific, or other subject matter “outside common understanding)
2. Expert qualified: (702)

· Skill

· Training

· Experience

· Education

· Knowledge

3. Expert testimony will help the jury (discretionary?) Rule 702

4. Testimony may “embrace” the ultimate issue. But see Rule 704(b)

5. Expert testimony need not be based on personal knowledge.  Rule 703

This is different from lay testimony.  Rule 703 Reliable basis for experts information.

6. 3 reliability factors (Daubert/702) as determined by the gatekeeper (to keep out junk science) 
(1) testimony is based upon sufficient facts or data

(2) the testimony is the product of reliable principles and methods, and

(3)  the witness has applied the principles and methods reliably to the facts of the case.

· Conclusory statements are not helpful to the jury.

Basis for expert opinion  Rule 703.  Used to sit through trial and give opinion at end - not used very often anymore, but it can.  Can also use other data given to the expert for opinion.  The data given to the expert need not be admissible otherwise if is of the type reasonably relied on by experts in the field.

Reliability factors (702).  Keeping out junk science

What is the standard?  Historically we used Frye test (still Washington) = science had to be generally accepted.  Daubert overruled for federal cases and established reliability factors.

United States v. Kelley

Defendant convicted of making false statements on loan applications.  Expert witness testifies whether the statements had the capacity to influence loan decisions.  Jury must decide if it is a material misstatement (capacity to influence the decision.)  The court decided the information was helpful to the jury.  Reminded the jury it is not bound by the expert’s opinion.

United States v. Johnson

Defendant convicted of importing marijuana.  “Expert” testified that it was Columbian pot.  

· Experts qualifications: experience as a pot head; he had been called on to determine origin before.  

· The jury needed an expert because the average juror would not know about botany or selling illegal drugs.

· Expertise can come from experience, training, or education.

Qualified as an expert and helpful to the jury.  The weight of the experts testimony depends on the qualifications.  The other side can use their own expert to challenge.  It is the trial courts discretion to allow testimony.  An expert can not testify to methods that are not possible (there are differences in plants based on climate, so it is feasible that one could tell the location of pot).

§10.04 Admissibility of (Otherwise Inadmissible) Facts and Data Considered by Expert and Opinion Based Thereon

Wilson v. Clark

Unauthenticated medical records.  Expert relies on them in making his opinion.  Expert can rely on this if the court finds that experts in the field rely on this.

Rule 703 does not allow the expert to rely on anything they want, it must be reasonable for experts in the field.

American Universal Insurance Co v. Falzone

Expert (fire marshal) testifies to the cause of a house fire.  Testimony is based on his observations and reports made by team members.  Expert can base his testimony on data from outside court and not just his perceptions.  If it is reasonable for experts in the field to rely on other people’s reports.

Problem A page 456

No clear answer, but illustrates that the data does not come in if it is inadmissible.

§10.05 Criminal Cases: Psychiatric and Psychological Testimony

United States v. Lawson pg 457

Defendant gets popped for extortion - convicted.  Psychiatrist testified that the defendant knew what he was doing (This would not be allowed under rule 704(b), but never personally interviewed the defendant (he had met him before).  Other physicians had interviewed him and the expert relied on their reports.  He also based his opinion on Marine corp. records, FBI reports, attorney general records, etc.  The defendant says his right to confront witnesses is violated by using this material for opinion.  This is the type of material that is used by experts in the field, so it is ok.

Note:  Under rule 704(b) an expert may not testify to the state of mind that is an element in a criminal trial.

On exam it must be shown that the otherwise inadmissible evidence relied on is of the type that experts in this field reasonably rely on.  Rule 703
What do we do with all the inadmissible evidence the expert relies on?  Disclose it to the other side.

The court needs to do a 403 balancing to determine if it is too prejudicial, before disclosing the otherwise inadmissible stuff.  Anything that is relied on can be used for cross-examination.  ?????

United States v. Valle Pg 459
D convicted of possession with intent to distribute.  An officer testified that the quantity was consistent with distribution.  D thinks the officer’s testimony violated 704(b).  704(b) - if mental state is an element of the crime (criminal cases), the expert witness can not state an opinion of what the D’s state of mind was (intent).

The testimony does get in.  The officer is a fact witness, but he is also testifying as an expert.  As an expert his testimony would fall within 704(b).  But, the officer did not testify about the mental state (intent), he testified about facts that a jury can infer intent from.  He did not give an opinion on intent.

Questioning Experts:

Leading Questions of experts are not prohibited.  Questions that call for a narrative are objectionable because the opponent doesn’t have an opportunity to object.  Can get permission for narrative inducing questions.

United States v. Hill

§10.06 “Accidentologists” and the Like

Mannino v. International Manufacturing Pg 467
Bio-mechanical engineer testified about the forces of an accident on an infants body.

Pg 468 “purpose of 703 is to make available to the expert all of the kinds of things that an expert would normally rely upon in forming an opinion, without requiring that these be admissible in evidence.

§10.07 The Far Reaches

Perma Research & Development Co. v. Signer Co. Pg 469
Perma had an anti-skid device and had a deal with Singer to manufacture and use best efforts to Mfg, market etc.

Singer said the device could not be made to work properly.  One of the parties had a guy use a computer simulation, but he would not give information about the program because he said it was work product . . . 

Computer simulation are no different than any other expert opinions.  Must go through same five steps you would got through with expert opinion.

Notes on Learned Treatises and Impeachment of Experts

Get the practice test milt e-mail.  There is a VERY good chance that we will see one of those again
Chapter 11

Scientific and Probabilistic Evidence

§11.01 Traditional Frye Standard

Under Frye, the scientific principle that is basis for expert opinion must be “generally accepted” by other experts.  (note: methods/principles inquiry only, conclusions may be debatable).  Whether the method has been properly applied is for the jury or cross-examination

United States v. Brown Pg 477
Guy was convicted of firebombing a planned parenthood.  He had confessed at one point.  At trial they admitted some odd scientific analysis (ion microprobic analysis) that studied some hairs found at the crime scene and concluded that they were the defendants.  There were no studies that supported the theory that ion micro... was acceptable.  The test group was from 130 people in Chicago.  The court says the opinions should not have been admitted because there were questions about reliability and the science is not generally accepted.

Expert must show that (1) this form of analysis is a generally accepted procedure, and (2) show that it is reliable and accurate to be said to cross the line between the experimental and demonstrable stages.

General acceptance of the principles and methods by which the expert has reached the conclusion.  Has crossed the line from experimental to the teachable (demonstrative

§11.02 Current Test under Rule 702: Daubert and its Fallout

The is no reference to Frye in rule 702.  Rule 702 requires (a) “Scientific” knowledge (4 factors)  Looking for reliability, testability, etc.  (b) assist the jury = relevancy = “fit” = “werewolf” inquiry

Principles - -opinions - -case facts

On the exam you will know if you should use Frye/Daubert because Milt will make it obviouse that it is Novel.

The restrictive Frye test should not be used because of the liberal rules of admissibility.  Judge is supposed to act as a gatekeeper.  Daubert has been codified in rule 702. (casebook is 1999 so it is not there).

Under Rule 702 must find:

(1) Testimony is based on sufficient facts or data

(2) Product of reliable principles and methods

(3) Reliable application of principles and methods

Federal judge must now make a preliminary finding.

Only refer to Duabert or Frye when talking about “Novel” opinions (subject of opinion).  If not novel, use 702.

[A] Daubert Decision

Daubert v. Merrell Dow Pharmaceuticals, Inc. Pg 481
Plaintiffs are trying to say that bendictin causes birth defects.  Defendant had an expert who had studied the effects of the drug in a bunch of experiments  (130,000 patients) and published studies.  Plaintiff had 8 experts that did a bunch of experiments and had some results that might show it caused birth defects.  There still isn’t a study that shows that it more probably than not has that effect.  Frye test is not mentioned.  Frye is no longer the test in Federal Courts.  New test,  Rule 702 must be scientific knowledge and will assist the jury.  What is scientific knowledge?  Evidence derived from the scientific method, is testable, and falsifiable. (?? Falsifiable??  How does this make it more reliable?)  The court says there are two aspects that evidence must meet under 702.  (1) reliable.  Four factors to determine reliability (a) can it be falsified/testable (if so, can the falsity be tested), (b) Published - peer review (c) are the error rates determinable? (d) “general acceptance”.  Whether the expert has accounted for obvious alternative explanations/ whether based on research conducted independent of litigation/too great an analytical gap between the methods used and the conclusion/.
Under 702 only admissible if it is relevant.  It is relevant if it will fit the ______ of the case.  Example, we will admit phases of the moon to show how light it was, but not to show human behavior (werewolf inquiry) - is it good science and applied correctly.  Kumho tire case rejected method developed for litigation that also did not account for other explanations.

Complete Daubert Analysis:

(1) How do you oppose a twighlight zone expert?

(2) What procedure does the trial court engage in under Daubert?

(3) What factors will the court consider? (codified in rule 702)

(4) How will a reviewing (appellate) court oversee the trial court?

- Apply Daubert - 702 to “Syndrome” (soft sciences)

- Apply Daubert - 702 to Collins (probabilistic evidence)

Motion for summary judgment - No (admissible) evidence to support; 

Motion in Limine under 702 - “invoke the gatekeeping function to keep out unreliable testimony that does not meet the helpfulness requirements of rule 702”.  Once done, the court must hold a Daubert hearing to determine the reliability and relevancy.  Any expert testimony is subject to this scrutiny.  The factors (702/Daubert inquiry) will be different depending on what type of testimony (scientific or other).  Example - not going to ask a mechanic about error rates, publication, peer review.

KumhoTire tells us the court is concerned with the testimony meeting the same rigor as would be used in the profession itself.

For our purposes, the court must hold a Daubert hearing.  Under Joiner and _____ we say the form of the hearing is discretionary.

Four factors in Daubert, not exclusive, apply primarily for scientific evidence.

How would a reviewing court look at the trial courts decision - -Abuse of Discretion = it must be supported by substantial evidence, the court must be persuaded that the trial court considered appropriate factors and circumstances.  Very deferential to the trial court.

Read notes on page 510.

Daubert - Trial Court as Rule 702 “Gatekeeper” for (1) relevance (“fit”) and (2) reliability (multiple factor) of scientific evidence (is Bendectin a human teratogen?)

Joiner - Did PCBs cause cancer in humans?  Many studies showed that it did not.  An expert had a theory and the question was whether that theory was sufficiently reliable.  Trial Court “gatekeeper” actions and decisions reviewed under abuse of discretion standard (Did PCBs cause Ps cancer?)

Kumho Tire - Old tire exploded, car went out of control, two people died.  Expert said he examined photos and later the tire, and based on his experience and knowledge there must have been a tire defect because they don’t explode unless underinflated or defective.  He said this explosion wasn’t because of underinflation, but he couldn’t say how he knows.  Court held Daubert inquire does apply to any 702 case where the opponent calls into question the experts “factual basis, data, principles, methods, or application”.  In other words, where the opponent says “the expert hasn’t done this right, or is way out there” they must hold a Daubert hearing.  The gate keeper  . . . .  The court must make the determination based on factors relevant to the case.

Rule 702 has been changed to reflect the additional three Daubert factors.

For exam what do you need to know about experts.  Rule 701 applies unless the witness is qualified as an expert.  If you want to use them as an expert use 702-704.

Rules 702 - 704

1. Subject of testimony: helpful to the jury to have the expert explain

2. Expert is qualified . . .

3. This opinion will be helpful (e.g. Mere legal conclusions are not helpful)

4. Expert Testimony may “embrace” ultimate opinion (not party’s sanity etc, 704(2))

5. Expert may rely on inadmissible evidence IF experts in that field reasonably rely on such evidence

6. Rule 702 - Trial court as gatekeeper to assure: (1) testimony is based on sufficient data, (2) testimony is product of reliable principles/methods, (3) which Witness has applied reliably.

Washington: Has not revised Rule 702 to add the 3 Daubert concepts (#6 - _)

Instead apply Frye to determine whether:

(A) The Principle used has general acceptance in the field

(B) The methods used to apply the principles are generally accepted.

Reese v. Stroh, 128 Wn.2d 300 - use Frye in the “twilight zone” between experimental and demonstrable.  So really, what we are talking about is the kind of evidence that can be said to be somewhat theoretical.

[B] When Does Daubert Apply? “Scientific” and “Nonscientific” Experts

United States v. Jones
[C] How should Scientific “Fit” and “Reliability” Factors be Evaluated?

[D] Procedures for Deciding Daubert Issues

§11.03 Minor Premise - Was Test Properly Conducted

Pruit v. State Pg 499
Is a breathalyzer test admissible?  Was the officer who administered it qualified?

Court says the breathalyzer is considered a reliable device.  In order for the witness to testify about the test, this court is requiring them to know about.

“It is our conclusion then, that even though the person who operates the testing device may be shown to know adequately the steps in handling the machine, he must further have knowledge of the reasons for such operation and the scientific principle that reflects the results as an accurate reading of blood alcohol content.”

Witness doesn’t need to be the person who administered the test if (1) the witness can testify that the person who administered the test was qualified, and (2) the proper procedures were followed.

Show the witness has applied the principles and methods in a reliable manner.

Question for jury if it is debatable that the messed up steps affected the result.

In most states including Washington, we would not find that the results are inadmissible, but would let the jury decide how much weight to give to it.

§11.04 DNA

United States v. Jakobetz Pg 502
DNA profiling.  The jury gets told that there is a one in three million chance that they have the wrong guy.  The case explains one type of DNA profiling - RFLP.  The question is whether this type of analysis is sufficiently reliable.  The court uses something like a Frye test to evaluate the evidence, but add one more factor.  (1) generally acceptable, (2) . . . . (3) whether the testing laboratory in the particular case performed the accepted scientific techniques in analyzing the forensic samples.

First prong focuses on theory, second on technique, third goes beyond traditional frye test. . .. . 

The court holds that judicial notice may be taken for this type of profiling under certain circumstances.

United States v. Beasley

Defendant brought up on bank robbery charges.  Police found some hairs inside a mask that was worn during the robbery.  Used DNA testing using the PCR method.  Defendant claims that the test (method) is not reliable and also that the procedures used were incorrect (could be contaminated in the lab).  The court holds a hearing to determine if it meets the Daubert test.  The court looks at: it had been tested, subject to peer review, achieved general acceptance, (we can assume falsifiable even though the court doesn’t mention).  As for the procedure argument, the court says that it goes to the weight of the evidence not admissibility unless it was so altered as to skew the methidology itself. . . Is protocol a dauber issue, yes, but what about the question about whether the methods are ok

§11.05 Syndrome and Social Science Evidence

New Mexico v. Alberico

Post traumatic stress disorder.  It is generally acceptable.  The ____ manual lists it as a diagnosable disorder and lists symptoms that should lead to a diagnosis of  PTSD.  The diagnosis of  PTSD does not tell us what caused it, just that the person has experienced some sort of event.  You can not say it is more likely than not that the victim was raped, what the diagnosis tells us is that the person has been subject to an event. . .  . . Expert can not say whether he believes the P is telling the truth.  It is the juries function to decide what to do; if someone is telling the truth, etc.  Conclusion that PTSD is admissible, but the Rape Trauma Syndrome is not.  The court felt that RTS was not generally accepted.   Point to remember, social science and syndrome evidence is also subject to scrutiny under 702.  The revised 702 has codified the factors.

§11.06 Mathematical Probability Evidence

People v. Collins (page 525)

A woman is walking along, she is hit from behind, doesn’t see much but the attacker was wearing something dark, had light colored hair in a pony tail.  A guy at the end of the alley sees a woman run out of the alley, get into a car that had some yellow, and there was a black man with a mustache and beard driving.   The prosecutor brings in a mathematician and he tried to come up with probabilities for each factor (footnote page 526).  The court found that there was inadequate foundation and . . . .  ..

The Collins case is an excellent example of what Daubert calls the werewolf inquiry.  The product rule is appropriate, but in this case it is irrelevant.  There is no evidence to support the underlying assumptions.

We should analyze Collins in the same manner as any other expert.  The opponent can challenge reliability the expert testimony.  After that the court is required to exercise its gatekeeping function and apply  3 factors from 702 to determine if the evidence is helpful to the jury and reliable.  Key inquire is the substance of the testimony subject to the same rigor that it would be subject to in the day to day work of the profession/industry.  (1) based on sufficient facts or data?

Applied to Collins: expert had no idea what the probability was that you would find someone with a beard, find a car with yellow in it, whether the facts are independent of each other.  Under Daubert and rule 702 this evidence should be excluded.  Remember that the factors are flexible and the inquiry must be tailored to the evidence.

Why does Daubert ask if the evidence is falsifiable?  Because if it is falsifiable, it is also supportable.

Chapter 12

Judicial Notice

Judicial Notice

Rule 201 Judicial Notice

Facts which are:

(1) generally known

(2) capable of accurate determination from sources that are unquestionable.

§12.02 Judicial Notice of Adjudicative Facts

Shahar v. Bowers page 555

Georgia Attorney General allegedly didn’t give someone a job because she was in a lesbian relationship. The AG gets sued.  The plaintiff wants the court to take judicial notice that the AG is having an adulterous affair.  Plaintiff shows a “newspaper account”.  Court gives three examples of types of things where Judicial Notice is appropriate (1) scientific facts: for instance, when does the sun rise or set; (2) matters of geography: for instance what are the boundaries of a state, (3) matters of political history: for instance, who was president in 1958.

Under 201 the types of thing we will take judicial notice of are the facts that can’t be challenged.  Every knows their true.  Judicial notice will be narrowly defined.  Judicial notice can be taken at any time.

Notes and Questions page 557

Note 1.  Its easier for the court to take judicial notice of the fact that something is in the papers than to take that what is in the papers is true.

Note 5.  Eain v. Wilkes.  The nature of the fact in question is often going to be a crucial matter.   . . . . .. .  . . . . 

Milt.  Take note of adjectives and adverbs.  It makes an argument debatable.

Problem A page 560

Could take judicial notice that cooking a certain temperature for a certain period of time, but that does not do anything to prove the case.  How hot did they get this hamburger.  Or could determine that it is not generally known, or capable of accurate . . .

§12.03 Special Considerations Concerning Judicial Notice of Adjudicative Facts in Criminal Cases

United States v. Hawkins

In criminal case.  If it is an element of the prosecutions case, the prosecution must prove it by sworn testimony.  Judicial notice is not appropriate on anything that must be proved beyond a reasonable doubt.

United States v. Jones

D was conviceted of wire tapping.  Element of the crime requires proof that the telephone carrier is involved in interstate commerce.  Judicial Notice is not given.   . . . .

In a criminal case the jury must have the opportunity to accept the notice or reject it.

Not responsible for the common fund doctrine on the exam.

Chapter 13

Burdens and Presumptions

§13.01 Burdens of Proof: Prerequisite to Understanding Presumptions.

Burden of Proof

i. Burden of production

ii. Burden of persuasion

Generally, plaintiff has the burden of proving ____, defendant has burden of proving affirmative defenses, prosecution ______

Three burdens of proof: 
1. Preponderance of the evidence - more likely than not, the evidence favoring one side must be more convincing than the other.
2. “clear & convincing” - has a high probability of being true.  The evidence favoring a proposition must be so much more convincing than the evidence against the proposition that you would be able to say it has a high probability of being true.

3. BARD - beyond a reasonable doubt.  Pg 587.

§13.02 Civil Presumptions

Presumptions: defined (mandatory, rebuttable, conclusive)

· Compared to inferences.  All that a presumption is, is a inference that has grown so strong that we can instruct a jury to believe it unless proved otherwise.  Difference, an inference is a conclusion we can draw from a fact that is evidence, a presumption is a conclusion we are required to draw absent evidence to the contrary.

· Effect of presumption (“busting bubble”).  Rule 301.  Shifts the burden.  We do not have to produce evidence of something where we have a presumption in our favor.

· Rule 302: apply state law in diversity issues.

· Pennsylvania rule: shift burden of persuasion as well as burden of production.

Some presumption are found in statute, others are _____________

Conclusive presumption = 

Rule 301.

Presumptions in civil actions.  Usually don’t use presumptions in a criminal case because of due process rights - must be proved beyond a reasonable doubt.   Shifts the burden of production, but not the burden of persuasion.  Ex.  Instruct jury that mailing creates a presumption that it is delivered, but don’t instruct that other side has the burden of persauding that it was not delivered. ????

McNulty v. Cusack pg 589

Rear end collision at a stop light.  Plaintiff shows evidence that she stopped at a light, was hit, and sustained damages.  Did not prove that the other driver did anything, was negligent, etc.  Defendant doesn’t put on any evidence.  Trial court directed a verdict for the plaintiff.  If the fact of negligence was to be inferred from a rear end collision, then the jury would decide.  A presumption has a greater effect, it requires a jury to find the fact unless there is evidence to the contrary.

Note, in WA there is no presumption of negligence.  Violation of statute (following too closely) is evidence of negligence.

Hinds v. John Hancock Mutual Life Insurance Co. pg 592

Insurance policy.  Who has the burden of proving suicide or not suicide?  One policy requires 

Policy requires plaintiff to prove accident death - not suicide.  But, presumption that it is not suicide.  Policy - most people have a love for life and an instinct for self preservation, etc.  People don’t always die with witnesses, we will presume that it is not suicide.  Effect of presumption - other side must come back with 

Four effects - page 594:

1. Pure Thayerian view (“bursting bubble”) When a party puts on any evidence that rebuts the presumption, it disappears - jury doesn’t get an instruction on the presumption.

2. Substantial evidence view - requires the other party (against who the presumption is used) to come forward with a lot of evidence.  But, what is “substantial evidence”?  How much evidence is needed?

3. The __Hinds?__ view (looks like rule 301), modified Thayerian rule.  If there is some evidence submitted to defeat the presumption, then the jury gets instructed on the presumption and on the amount of evidence it takes to rebut the presumption, and the jury is told that the plaintiff retains the burden of proof as to the presumed fact.  In other words, the judge must first decide if there is enough evidence that a reasonable juror could find that the death was by suicide, then the issue goes to the jury and the jury gets instructed as to the presumption and gets told it is a rebuttable presumption and that the plaintiff bears the burden of proof on the issue.

4.  The Pennsylvania rule - the effect of the presumption is to shift the burden of proof on the presumed fact.  Shifts the burden of production and persuasion.

Rember that there are several ways of approaching a presumption, under the federal rules the burden of proof stays with the party who  . . .  The burden doesn’t shift, the burden of producing evidence shift.

Problem A.

How do presumptions really work in court?

If plaintiff gave insurance company timely notice as required by her policy?  Plaintiff properly mailed it.  Statue says there is a presumption of deliver if mailed.  1. if no evidence to the contrary - can get a directed verdict, other side loses.  2. What if defendant brings in a mail room clerk who doesn’t remember seeing a yellow envelope during the month?  Rebuts the presumption.  Effect depends on the jx.  If following 301 jury should get instructed on the existence of the rebuttable presumption and the plaintiff has the burden of proving delivery by a preponderance of the evidence.  Under the Pennsylvania rule, the burden of proof would entirely shift to the defendant, the jury would be instructed the defendant had the burden of proving that it was not delivered.

Chapter 14

Privileges

Must understand what the purpose of the privilege is.  Generally, in court we want all information to be discoverable.  We want to be able to get someone on the stand and ask them about anything.  But, we need to have a level of trust between the attorney and the client otherwise clients will hide information from their attorney.  The privilege is a trade off between the desire to encourage certain relationships and the desire to get at the whole truth and the truth finding process that constitutes an american trial.  Because of what is being given up, privileges must be strictly construed.

Communications made to an attorney, even if not retained, is privileged if obtaining legal advice. E.g. attorney interviews the client, but does take the case.

Rule 503 in the code book index under “Deleted & Superseded materials.”.  It was not adopted, but is a good effort at codifying the common law of Attorney Client privilege.

Attorney Client Privilege will be on the exam.
§14.02 Attorney-Client and Work Product: Examination of Some Issues Common to Many Privileges

[A] Basic Privilege

Attorney-client privilege (3 sources - Manville, FRE 503, RCW 5.60.030)

1. “Attorney” - A licensed attorney or anyone who is working for the attorney and is necessary and competent in rendering legal services.
2. “Client”

3. “Confidential”

4. “Communication” - must be intended to be confidential.  Classic example; what happens when “the client” approaches an attorney at a cocktail party?  It is the intention of the parties that controls.  The communication is privileged, the underlying facts are not.  Don’t have to disclose what was said to the attorney, but will have disclose the facts of the car accident.
5. Purpose = obtaining/rendering legal advice - The communication must be for the purpose of obtaining legal advice.
6. Waiver (proponent of evidence usually has POP)  If the communication is put in issue by the client, or the client discloses part of the communication during the case, the privilege is waived.  Only the client can waive.  Voluntary relinquishment of a known right - must be voluntary, must know the right, etc.
7. Client holds privilege (attorney can assert on behalf of)

8. Privilege does not apply to future crime/fraud (exception).  If the client tells the attorney they will commit a crime or commit a fraud against the court, there is no privilege.
American Natinal Watermattress Corp. v. Manville (pg 609)

Manville was injured by her waterbed mattress.  She called an attorney and he sent one of his employees to interview her because the attorneys were all in trial.  The employee took notes and recorded part of the conversation.  ANW wanted the communications disclosed.  It would be their opportunity to get an uncoached/rehearsed testimony.  Issue - are statements made by a prospective client to an agent (nonlawyer) of an attorney privileged.  Is she a client? Yes, she was seeking advice = client for purpose of the privilege.  Was the employee an “attorney”? yes, lawyers representative is covered if the person is necessary as a conduit between the attorney and the client.

Notes 611-12 tells us how the issue is raised.

Usually bring it up outside the jury and the court can discuss whether there has been an exception.

Problem A pg 614.

Client comes to you and confesses to a crime that someone else has been convicted of.  It is still privileged information.

Define Privilege (elements)

Attorney Client Privilege (Gulf & Western pg. 620)

1. Client

2. Attorney

3. Confidential

4. communication

5. Pertaining to Legal Advice

6. Non-waiver

7. Not excepted (“crime-fraud”) - classic cases: cocktail party, eavesdropper, 3rd party roots thru trash, inadvertent disclosure during discovery.

[B] Corporate Setting

Privilege - Corporation as “client” - Upjohn considerations

1. Employees communicated with counsel in his/her capacity as counsel

2. Employees within scope of employment

3. Communications made to enable corp to obtain legal advice (and employees knew it)

4. Communications considered confidential when made

Upjohn - corporate setting (entity theory).  Has been adopted in Washington.  Works in government setting as well (or at least for our exam).

Upjohn Co. v. United States (Corporation as the “client”)

Board of directors learns that the company was bribing foreign officials and needs to be advised on how to control the damage.  Corporate counsel conducted an investigation.  Interviewed a bunch of people using questionnaires (said the information was confidential . . .), also interviewed people and took notes.  Claims that the communications were privileged.  IRS wants the questionnaires.  Bottom line - when dealing with a corporation, the client is the corporation and so is any employee who makes statements in confidence to the corporations attorneys for the purpose of allowing the attorneys to render legal advice.   (also a workproduct issue FRCP 23, but not on the exam)

The old test was the “control group” - privilege only applied to management “the control group”.

Upjohn raises problems.  How do we deal with former employees.  Many states, WA included, go to a control group test for former employees.  The former employee’s discussion with counsel is only privileged if he was part of the control group.  In practice ask the former employee if he wants you to represent him in the litigation involving the former employer.  Then you are clearly covered.  But, you need to watch out for conflicts of interest.  Remember the Upjohn test can apply to former employees, but states are inconsistent on how they deal with present corporate counsel and former employees.

WA - Right v. Group Health Hospital - the Atty/client privilege does not apply to former employees in certain circumstances.

There are almost no cases or authority on attorney client privilege relating to governmental entities and municiple corporations.  Most attorneys believe that a government entity would be looked at the same as Upjohn.

See the quote on page 620 for every issue that could come up with attorney-client privilege.

Problem B page 622

Bank president consults corporate counsel about a transaction and wants to know how to avoid criminal violations.  Turns out it was a bad deal and may be part of a crime, and the president is fired/resigned.  Investigators want disclosure, can they get it?   Yes.  The president may not assert the privilege.   The privilege between the client organization and the attorney can not be used to prevent disclosure of the personal conduct of a corporate officer.  The privilege between an corporation’s officer in official capacity and counsel can not be used to shield the officer in his personal capacity.  (note that a bankruptcy trustee is a successor in interest of the decision maker and may waive the privilege.)  

[C] Effects of Intentional or Unintentional Disclosure (or the like0

Waiver and Crime-Fraud exception Examples:

1. Cocktail party:  Did the parties subjectively intend that the communication was to be confidential.  The parties conduct must be reasonably calculated to maintain confidentiality.  Objective-subjective standard.

2. Eavesdropper:  ordinarily, the unknown eavesdropper can not destroy confidentiality.  But, the parties must have acted reasonably/made reasonable efforts to avoid the unknown eavesdropper.

3. 3rd party rooting thru trash.  What happens when a 3rd party roots thru your trash?  Court has found that the client did not act reasonably.  What if it is the law firm’s trash can?  The client hold the privilege, the lawyer can’t waive, but in this circumstance the court may find that the lawyer probably acted with clients permission.

4. Inadvertent disclosure during discovery:  The question is whether or not the attorney took all reasonable precautions to avoid inadvertent disclosure.  If no, there is a partial waiver of atty/client privilege which may lead to a much larger waiver.  Example if there is a partial waiver to a government agency during an investigation, there will be a waiver of all atty-client communications on that subject.

If you show a witness privileged communications to refresh recollection, you might have to disclose those communications.  Milt has never seen anyone actually disclose.

[D] Joint Defense and Joint Consultation

[E] Crime-Fraud Exception and Other Typically Criminal Issues

In re Grand Jury Proceedings (Matter of Jeffrey Fine) 

A boat registered to a corporation the attorney formed was involved in drug smuggling.  Authorities want the attorney to disclose who he formed to corporation for.  Did the attorney help perpetuate a crime or fraud?  There was not enough information to show that the purpose of the representation to further a crime or fraud so it was not excepted from privilege, but the identity of a client is not privileged because it was supposed to be a legitimate matter and no criminal liability threatens the unnamed client for activities pertaining to legitimate, independent, professional relationship.

Problem C

“Get Rid of the Weapon” - is there a waiver of the atty-client privilege.  There is an eavesdropper issue, but in 1952 you don’t have a reasonable expectation of privacy in a telephone call because operators routinely listened.  Additional issue, is the purpose of the communication to further a crime or fraud.  The exception should not apply because the client did not ask about the crime, it was the attorney that suggested the crime.

§14.03 Husband-Wife Privileges: Further Study in Privilege Policies, Including Testimonial and Communication Privileges

Spousal Competency “privilege” (different than marital communication privilege)

1. Current Marriage

2. Spouse can prevent other from testifying against his/her will (Trammel)

Note: WA & some states have broader “privilege”

Trammel rule - prevent if against spouse’s will.  WA can prevent even if the spouse wants to testify.

Marital Communications Privilege

1. Applies to Communications (including assertive conduct) (Note: some states construe more broadly)

2. Intended to be confidential

3. During the marriage (but outlasts it!)

4. Holder - communicating spouse

5. Eavesdroppers/betrayers/crime-fraud exception

§14.0___  Other Privileges not on the test

Physician - Patient

· Physician

· Patient

· Information acquired (note broader than “communications”)

· Course of diagnosis/treatment

· Confidentiality intended (presence of unnecessary third party can defeat privilege (people other than nurses, etc))

· Holder - patient

· Waiver by putting condition “in issue”

(must give notice to other party that you will be questioning the doctor, even if there was waiver)
Priest - penitent

Social worker/psychotherapist

Law enforcement “peer group support counselor”

(See Physician-Patient)

Trammel

Fed rule 501 tells us that in cases involving state law, state privilege law will apply.  In federal question jurisdiction, federal common law applies.  In this case the court decided that the marital communications privilege was outdated.  Held that a spouse could not prevent the other from voluntarily testifying.  The spouse may not be compelled to testify.

Neal pg 639

Spouse betrayal.  She baited answers out of him at the FBI direction and the FBI eavesdropped and taped the telephone conversation.  Held: tape is not admissible; classic eavesdropper could testify, but this was not an ordinary eavesdropper, spousal betrayal did not give rise to unprivileged communication.  In marital communications case, a spouse can not testify about a marital communication when they were setting up the other spouse.

Jaffee pg 650

Would be rule 504 is applied as a matter of federal common law.  Communications to psychotherapist (social worker included) are privileged.

Chapter 15

Writings and Exhibits: Additional Requirements of Authentication, Best Evidence, and Completeness

§15.01  Authentication

[A] Writings

United States v. Carriger (1979) page 675

Alexander Dawson, Inc. v. NLRB (1978) pg 677

All the ALJ had to find was that you could find them to be authentic.

[B] Voice Identification

United States v. Vitale (1977) pg 681

Voice identification.

Can be made before or after the transaction

· Hear voice over the phone

· Meet the person later

· Identify the voice as theirs.

Rule 901(b) - nonexhaustive list of illustrations.

Anything that could persuade a judge that a fact finder could find identification.

United States v. Espinoza (1981) pg 684

Kiddy porn case.  Witness never met the defendant.  Trial court admitted telephone calls that linked the defendant to the sales.  Meets the 901(a) standards.

Circumstantial evidence presented:

· Replies, responses, actions that meet the expectations the phone call created.

· Sequence of phone calls that are linked

· Calls from/to correct phone #

· Finger prints on invoice in shipment.

Problem Set A page 684

1. Rule 901 vs. 104 - Authentication is a special relevancy rule.  Its a specialized example of what the court must find to find evidence is relevant.
2. Telephone call.  Evidence doesn’t prove Brown made the call, but is evidence that Brown had the benefit of information from the phone call.
Notes on Tape Recordings

[C] Self-Authentication

A certified copy of a driving record doesn’t need to be admitted through witnesses.


United States v. Trotter (1976) pg 687

Car registered in Indiana - a long way away from where the defendant is picked up for theft.  The defendant is trying to get the registrations (cert. Copy) excluded.  The court says it is self-authenticating.  Just because its authentic is it automatically admissible? NO, could be irrelevant, hearsay, etc.

[D] Chain of Custody

Chain of Custody:

· Broken chain goes to the weight of the evidence which is for the jury to assess.

· It can be inadmissible if there isn’t anything to connect the evidence.

United States v. Coffman (1980) pg 689

Finger prints on LSD paper, there was a chain of custody argument.  It is irrelevant because it is proven that it is the defendants paper.  If there is a dispute, you might have to call everyone who handled the evidence.  The chain of custody does not have to be fool proof for evidence to be admitted.  Could a reasonable juror conclude the evidence is what it is said to be.  Break in the chain of custody goes to the weight of the evidence - its for the fact finder to evaluate.

United States v. Thomas (1993) pg 690

Bag containing drub paraphenelia is evidence against the D.  Witness merely says it looks like the one.  On appeal the defendant argues that there was inadequate foundation as to the chain of custody.  Should have objected at trial but it got in anyway.  Court says they were unique enough in general appearance and usual association to admit into evidence without formal proof of their chain of custody after seizure by government agents.  Rule 901(b)(4).

[D] Photographs, Videotapes, and the Like

Averhart v. State

Shooting.  Cameral doesn’t go 24/7, but they are checked every day.  Witness testifies that some of the pictures from the film are stuff she saw, some of the pictures were outside her field of view.  901(b)(9) Process or System - when working normally or functioning properly, the process is sufficiently authenticated.

[F] Demonstrations, Animations and Simulations

United States v. Gaskell

Shaken baby syndrome.  Prosecution brought in a doll and showed a witness shaking the doll to show how hard you have to shake.  The doll/demonstration was not realistic.  Head to body weight proportion wasn’t right, flexibility, number of shakes, were all wrong.

Standard of admissibility - must be a substantial similarity between the re-enactment and the real event.  The concern is misleading the jury.  Trial court is given great discretion in deciding if re-enactment is realistic.  Must weigh probative value vs unfair prejudice and misleading.

Bray v. Bi-State Development Corporation

Slip and fall in a parking lot.  Defendant put together a chart that shows the lighting levels in the parking lot.  Jury ruled for the defendant (enough light).  The test for admissiblitly for illustrative evidence is that of Trial Courts discretion.  

Computer simulations/illustrations.

Extension of expert

Three factors (1) computer program is functioning properly, (2) the input data used was sufficiently complete and accurate so a jury could find the results are authentic, (3) the software used must be generally accepted.

Pretrial notice is absolutely necessary so the other side has an opportunity to test.

Note: there is a real danger where the jury only hears the plaintiffs version, while they see the defendant’s version.  How do you have substantial simularity where there are two versions of the evidence.

Hinkle v. City of Clarksburg (computer animation)

Police shooting case.  Cops put together a simulation.

Simulation (scrutinized more carefully):

1. The undisputed facts must be fairly depicted

2. Must be sufficient simularity between propenents evidence and the depiction so it coudl be said that the simulation illustrates the witness’ testimony.

Illustrative Evidence: not viewed the same as a simulation.  Can illustrate testimony as long as it fairly illustrates the testimony.

§15.02 Best Evidence Rule: Requirement of Original Document

If the contents of the writing are at issue, the original must be produced unless one of the exceptions applies.  Rule 1002 - 1005

Meyers v. United States

Meyers case says there is no such thing as the best evidence rule.  Defendant is accused of supporting perjury (or something).  Did the Defendant counsel the witness to perjure?  Lawyer says - “this is what the testimony was . . .”  The other side said they needed to produce the transcript; its the best evidence.  The best evidence rule only applies if the contents of the writing are at issue.  What did the witness say (think perjury).  Not what does the writing say , but what does the writing say he said.   - Not arguing over what the word were, but if it was a lie.

Example: Witness is testifying to the contents of a contract.  Objection: we don’t have the contract in evidence, it is the best evidence.

2 circumstances where original must be used:

(1) Bona fide dispute over authenticity.  e.g signature - photocopy will not do.

(2) When it would be unfair to let a photocopy be used.  Example - photocopy of a check.  Original is best evidence, but a photocopy is acceptable, but not if it doesn’t show the whole check.

The Best evidence rule will not apply unless the contents of the material are relevant to the case.

McCormick gives 3 factors to see if best evidence rule applies:

(1) Centrality of the writing to the litigation

(2) The complexity of the relevant features of the writing (less complex - might get around the rule)

(3) Genuine dispute over the contents of the writing.

Exceptions to Best Evidence Rule (1002-1006):

(1) Original is lost or destroyed through no fault or bad faith of proponent

(2) Original is not obtainable by any judicial process or procedure

(3) Original is in the possession of the opponent

(4) Collateral matters

(5) If it is a public record

(6) Summary when original is too voluminous (must give opposition a copy before trial)

§15.03 Completeness

Beech Aircraft Corp. v. Rainey
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