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Partnership Overview:

Partnership is an entity.  Partners are principals, but they are also agents.  The statute says they are principals and agents.

At common law, there was no partnership.  Agency is common law, Partnership is statutory.  Agency: two people agreeing that one will act for the other.  Partnership requires two or more people.

Elements:

· Association

· Of 2 or more people

· Agreed to carry on a business together

· Co-owners (this is the difference between agency and partnership)  If co-owners, it is not a principal/agent relationship.

Where does agency fit in?  If you are an owner, your are a principal.  How can you be a principal and an agent at the same time?  The statute says so.

There is no requirement that an agency relationship be in writing.  Also, there is no requirement in the partnership statue that the partnership be in writing.  Its a question of fact.  If the elements are in place = partnership.  Irrespective of what they intended.  If something is labeled “partnership agreement” don’t assume it is a partnership.

2 concepts built into the statue simultaneously

1. Entity - the partnership itself is an entity.  The entity can act and is responsible.

2. Aggregate - 2 or more people that came together, some parts of the statute look at them as individuals.  Aggregate = individual.  Partners/individuals.

Statutory Scheme - Uniform Partnership Act (UPA) and Revised Uniform Partnership Act (RUPA), most states have picked up the RUPA.

UPA had more of an aggregate approach.

RUPA takes more of an entity approach.

Must figure out which one the state follows.  The entity is governed by the statutes in the state where it is formed.  No state has adopted either of the acts 100%.  A partnership formed under one act will be governed by whatever act is in place now.  If the state changes the act, your partnership does too.

Partnership - Association of 2 or more persons to carry on as co-owners a business for profit.

The entity can do anything the partners themselves could do.

The partners are not employees.  Do you have a partnership or do you have a sole proprietorship with someone working for you?  Partners are co-owners.

RCW ch. 25.

Article 4 deals with the inside.  Relations between the partners.

Article 3 deals with the outside.  Relations to people dealing with the partnership.

The source of the partner’s authority comes from the statute only -  there isn’t a principal.

We may have a co-owner who does not have authority to act on the behalf of the business.  Why?
All partners are equal (have equal management rights) unless the have agreed to something else.  Partnership is based on equality unless other agreement.

There is an apparent authority concept in partnership.  Partners can agree to different management powers.  But if outsiders don’t know, the partnership is bound by the actions of the partner.

Nothing in the definition of partnership says all partners need to make an investment.  In reality it works out that they all invest equally/proportionately most of the time.  Must keep a record of investments - required by the revised statute (wasn’t required under the old statute).

Profits and losses are divided equally unless otherwise agreed.

Silent partner - doesn’t engage in management.

Default partnership agreement - the statute makes a default agreement.  RCW 25.05.015 and .150 go together.  Partnership can be governed by an agreement, if the agreement doesn’t provide for something, the chapter does.  There are certain things that can not be waived.

Use .150 for drafting, its the default unless other agreement.  .150 - must keep a capital account (cash + value of property . . . (doesn’t need to be FMV just agreed value)), share profits and losses, reimburse and indemnify, etc.

Liabilities: Partnership is an entity.  Liabilities/judgments can be satisfied by assets of the partnership.  Also, the partners are jointly and severalably liable after the assets of the entity are exhausted.  The act has been amended so you can obtain personal liability protection.

A judgment against the partnership does not automatically follow to the partners.  You must get a judgment against the partners also.  

How do you protect yourself against liability?

1. Use something else

2. Limited Liability Provision 25.05.500

3. Limited Partnership

Limited Liability Provision - 3rd parties can not come after you simply because you are a partner.  The can if you have voluntarily subjected yourself to liability (ex. Cosigned or guaranteed a bank loan).  Must file application with the secretary of state that contains information asked for in .500.

Property: What is the property of the partnership?  Because of the informal nature, sometimes it is hard to figure out what is partnership property.  If we determine something is partnership property, it is not property of the individual.  Partners do not have an ownership interest in the partnership property. .060.  Therefore, creditors of the partner can not reach the partnership assets.  .065 gives us some guidelines to figure out whose property.  Presumption that it is partnership property if purchased with partnership funds.  Presumed separate property if not acquired with partnership assets, even if used by the partnership.

General partnership that adds limited liability = LLP.  There is something else known as a limited partnership.

Formation

Is it a partnership?

25.05.005-6 Definitions - Partnership

.005-8 Definitions - “Partnership at will”

.055 Formation of partnership

.015 Effect of partnership agreement - Nonwaivable Provisions

.150 Partner’s rights and duties

.050 Partnership as entity

.060 Partnership Property

.065 When property is partnership property

.150(7) Only use property for partnership purpose
.200 Partner not co-owner of partnership property

.205 Partner’s transferable interest in partnership

.210 Transfer of partner’s transferable interest

.500 Limited Liability Partnership

Fenwick v. Unemployment Comp. Comm’n (Beauty shop receptions = partner?) page 88

Frank v. R.A. Pickens & Son Company (Oral partnership/dissolution) page 93
Martin v. Peyton (Investment firm - Loan or Partners?) page 96p

Kaufman-Brown Potato Co. v. Long (For specific purpose - partners or creditors?) page 101

Definition.

25.05.005-6 Definitions - “Partnership”

“Partnership” means an association of two or more persons to carry on as co-owners a business for profit formed under RCW 25.05.055 . . .”  (but .055(3)(b), “the sharing of gross returns by itself does not establish a partnership”)

Formation/Default

.055 Formation of partnership

“Association of two or more persons to carry on as co-owners a business for profit . . . whether or not the persons intend to form a partnership.”

(3) in determining whether a partnership is formed, the following rules apply:

(a) Joint tenancy etc . . .does not by itself establish a partnership, even if sharing profits

(b) the sharing of gross returns by itself does not establish a partnership

(c) A person who receives a share of the profits is presumed to be a partner unless its a payment of a debt, for services or wages, rent, annuity, retirement or health benefits, interest on a loan - even if the amount varies with the profits of the business, or for the sale of goodwill.

25.05.015 Effect of Partnership Agreement - Nonwaivable Provision.

(1) except as otherwise provided in (2), relations among and between the partners and the partnership are governed by the agreeement.

(2) Agreement may not:

(a) Vary the rights and duties under .025, except to eliminate the duty to provide copies of the statements to all partners.

(b) Unreasonably restrict access to books and records under .160

(c) Eliminate duty of loyalty under .165(2) or 235(2)(c), but if not manifestly unreasonable:

(i) may identify specific activities that do not violate the duty of loyalty

(ii) Partners may ratify an act that violates duty of loyalty

(d) Unreasonably reduce the duty of care under .165(3), 235(2)(c)

(e) Eliminate the obligation of good faith and fair dealing under 165(4), but may prescribe measurement standards

(f) Vary the power to dissociate as a partner under .230(1), except the notice to be in writing .225(1)

(g) Vary the right of a court to expel a partner under .225(5).

(h) Vary the requirements to wind up .300(4), (5), or (6).

(i) ....

(j) Restrict the rights of third parties.

25.05.150 Partner’s Rights and Duties

(a) Each partner is deemed to have an account that is:

(a) Credited with the amount of money or property (net of liabilities) contributed

(b) Charged with the amount of money or property (net of liabilities) distributed

(b) Each partner is entitled to an equal share of the profits and is chargeable with a share of the losses.  (equal unless agreed different)

(c) Partnership shall reimburse for liabilities incurred in the ordinary course of business or for preservation of its business or property  (its a loan (5))

(d) Partnership shall reimburse for advance beyond the amount of capital the partner agreed to contribute (its a loan (5))

(e) Payments or advances under (3) or (4) constitutes a loan to the partnership and accrues interest from the date of the advance.

(f) Each partner ahs equal right in management

(g) May only use or possess property on behalf of the partnership

(h) Not entitled to remuneration, except for services during winding up.  (unless otherwise agreed)

(i) May become a partner only with the consent of all the partners.

(j) Difference arising in ordinary course of business; decided by majority.  Outside ordinary course or business or amendment to agreement requires consent of all partners.

(k) This section does not affect the obligations of the partnership to other persons under 25.05.10 (unless they know and agree)

Fenwick v. Unemployment Compensation Commission page 88

The beauty shop receptionist/partner case.

Elements to determine the existence of a partnership:

1. The intent of the parties (not necessary)

2. Right to share in profits

3. Obligation to share in losses

4. Ownership and control

5. Management (“community of power in administration”)

6. Conduct of parties towards third persons (hold themselves out as partners?)

7. Language in the agreement (does it exclude a party from the ordinary Rights and Duties?)

8. Rights of the parties on dissolution (Does anything change if one party leaves?)

(these amount to obligations-so look to obligations in the facts)

At Will or For Term

.005-8 Definitions - “Partnership at will”

“’Partnership at will’ means a partnership in which the partners have not agreed to remain partners until the expiration of a definite term or the completion of a particular undertaking.”

Kaufman-Brown Potato Co. v. Long page 101

Partnership to grow a crop of potatoes.

“A partnership may be formed for a single venture.” At 103

“Whether or not a partnership exists is determinable by the intent of the parties to do things which constitute a partnership.”  It doesn’t matter what the call it or believe it to be.  Sharing profits and losses is usually an element.  At 103.

Partnership Property

.060 Partnership Property ...”property acquired by a partnership is property of the partnership and not of the partners individually “

.065 When property is partnership property

(Need to bring in outside information to figure out whose asset it is.  Who paid for repairs, licensing, insurance; is the business paying rent? Look at facts and circumstances to determine intent.)

(1) Property is partnership property if acquired (and held) in the name of:

(a) The partnership; or 

(b) One of the partners with indication the person’s capacity as a partner or the existence of a partnership in the instrument transferring title.

(2) Property is acquired in the name of the partnership by transfer to:

(a) The partnership in its name; or

(b) One or more partners in their capacity as partners in the partnership, if the name of the partnership is indicated in the instrument transferring title to the property 

(3) Property is presumed to be partnership property if purchased with partnership assets, even if not acquired in the name of the partnership or one or more partners . . .[note: could be a loan to the partner, or an advance]

(4) Property acquired in the name of one or more partners but without an indication and without use of partnership assets is presumed to be separate property even if used for partnership purposes

.200 Partner not co-owner of partnership property

A partner is not a co-owner of partnership property and has no interest in partnership property which can be transferred, either voluntarily or involuntarily 

.150(7) A partner may use or possess partnership property only on behalf of the partnership. (unless agreed otherwise)

Partner’s interest in the partnership

.205 Partner’s transferable interest in partnership

The only transferable interest of a partner in the partnership is the partner’s share of the profits and losses of the partnership and the partner’s right to receive distributions.  The interest is personal property.

.210 Transfer of partner’s transferable interest

(1) A transfer, in whole or in part of a partner’s transferable interest in the partnership:

(a) Is permissible;

(b) Does not by itself cause the partner’s dissociation; or dissolution and winding up

(c) Does not, entitle the transferee to participate in management, access to information concerning transactions, or inspect or copy books or records.

(2) Transferee has a right to

(a) Receive allocation of profits and losses

(b) Upon dissolution and winding up the net amount otherwise attributable to the transferor

(c) Seek judicial winding up under .300(6)

(3) Upon dissolution and winding up, transferee is entitled to an account of transactions . . .

(4) Transferor retains the rights and duties of a partner other than the interest in profits and losses.

(5) Partnership need not give effect to transferee’s rights until it has notice of the transfer.

(6) Transfer in violation of a partnership agreement is ineffective if the transferee knows about the agreement.

Limited Liability Provision

25.05.500 see also.125


.05.015 can be in writing 


“...relations among the partners and between the partners and the partnership are governed by the partnership agreement”(but watch what cannot be waive-.015(2))


does not have to be in writing 

“to the extent the partnership agreement does not otherwise provide, this chapter governs relations among the partners and between the partners and the partnership.”

THIS IS ALSO THE DEFAULT -NO AGREEMENT GO TO DEFAULT 


Who can come in 

1. initially

anyone who fits the factors in formation of a partnership (who are the partners?)



2. after partnership is created 

.150(b)(9) “...a person may become a partner only with consent of all partners.”


Who can be kicked out?


.225(4) “...unanimous vote of the other partners...” (a)-(d)


Does the partner have to make an investment 


No nothing in the definition of partnership says that they have to (in reality you are going to bring something) 


Can be other then cash Collins one guy brought the expertise and the other partner brought all the money 


Does not have to be equal Pickens-guy bought in for only 2%-this is not equal, Meinhard gave only money no time or labor 

AGGREGATE VS. ENTITY

.050 Partnership as entity

(1) A partnership is an entity distinct from its partners 

(2) A limited liability partnership continues to be the same entity that existed before the filing of a statement of qualification under RCW 25.05.420

Fenwick v. Unemployment Compensation Commission page 88

(Written “partnership agreement”

The beauty shop receptionist/partner case.

Elements to determine the existence of a partnership:

1. The intent of the parties (not necessary)

2. Right to share in profits

3. Obligation to share in losses

4. Ownership and control

5. Management (“community of power in administration”)

6. Conduct of parties towards third persons (hold themselves out as partners?)

7. Language in the agreement (does it exclude a party from the ordinary Rights and Duties?)

8. Rights of the parties on dissolution (Does anything change if one party leaves?)

(these amount to obligations-so look to obligations in the facts)
She didn’t have any control or management, didn’t hold themselves out as partners, when she quit the business kept going = no partnership.  Note: statute gives rights in dissolution and the business ceases (there is only one partner left), there was not dissolution . . . 

Frank v. R.A. Pickens & Son Company
(Oral Agreement, Dissociation Power Reserved)

Frank bought a 2- percent interest, later increased to 3%.  Did the bookkeeping, had a business degree, etc.  Pickens (the managing partner) terminated Frank’s interest and paid him book value.  There was no written agreement, so the court looked at oral agreement and past experience with other partners.  Based on testimony the court finds that Pickens had a right to terminate and pay book value for the interest.  Book value in, book value out had always been the deal.  Bottom line: Can have an oral partnership agreement.  Can alter dissociation terms.

Martin v. Peyton

(Written agreement = Partnership or Loan?)

Investment firm in financial trouble.  Had to get money to continue operating.  “Traded” high risk securities for friends’ portfolio so they could use it to secure a loan.  Firm goes under and creditors want to get to the “friends’” assets. Is there a partnership?  The were to receive a percentage of profits (didn’t want to call it interest because of usury laws) and had a bunch of rights and restriction on what the firm could do.  There is a presumption that a person who receives a share of the profits is a partner unless it for the payment of a debt.  (see RCW 25.05.055).  An association of two or more people to carry on a business for profit as co-owners?  Didn’t quite meet the co-owners requirement.  Loan - you expect that the principle will be repaid either on demand or over a period of time with interest.   Bottom line:  looking at the totality of the circumstances the court held that there was not a partnership.
Kaufman-Brown Potato Co. v. Long page 101

(Agreement to grow a crop of potatoes.  Partnership for a specific purpose.)

KB and HA agreed to grow a crop of potatoes on a couple parcels of land.  After the checks bounce and HA goes bankrupt, KB is suing to get their money.  Are they creditors or partners?  Profit sharing doesn’t make a partnership, but it is a usual element.  The contract looks like financing.  There is no mention of capital contributions, but not all partners need to contribute capital.  The provision that KB were to be repaid before division of the sales proceeds is consistent with a partnership.  The provision that said KB would act as agents for a commission is unusual, but not inconsistent with a partnership; even so, it was subject to an accounting.  The books and records provision is verbatim out of the code.  They made visits to the property and made recommendations, as is consistent with a partnership.  The court holds that the essential elements of a partnership are present.  Maurice:  Would you recommend that KB file their claim as a creditor?  No, if they file it, everyone finds out about it and they are held to be partners.  But, since they are found to be partners, you limit KB liability by making sure they are only liable to creditors for debts arising out of the partnership formed for the crop on the two parcels.

Liability of Partnership and Partners

.050 Partnership as entity

.125 Partner’s Liability

.130 Actions by and against partnership and partners

What can outsider’s reach?  A partner’s share of the profits and losses is personal property. .205  Its transferable, assignable, subject to judgment.  .210  What does the third party get? The right to receive, if a distribution is made.  Can’t force management to make a distribution.  Can only reach profits and losses, not management.  Party who gets a judgment against a partner can not get to the partnership property; the partner only has the use of it, and it is not transferable. .200; .150(7)

.125 Partner’s Liability

(1) Except as otherwise provided in subsections (2),(3), and (4) all partners are jointly and severally liable for all obligations unless otherwise agreed by the claimant or provided by law.

(2) Partner admitted to an existing partnership is not liable for obligations incurred before admission.

(3) Obligation incurred while a limited liability partnership, whether in contract, tort or otherwise is solely the obligation of the partnership.  Partner is not personally liable, directly or indirectly.

(4) If limited liability partnership for services and required to have insurance etc, partners will be liable to the extent of the required insurance if the partnership fails to comply.

Partner’s interest in the partnership

.205 Partner’s transferable interest in partnership

The only transferable interest of a partner in the partnership is the partner’s share of the profits and losses of the partnership and the partner’s right to receive distributions.  The interest is personal property.

.210 Transfer of partner’s transferable interest

(7) A transfer, in whole or in part of a partner’s transferable interest in the partnership:

(a) Is permissible;

(b) Does not by itself cause the partner’s dissociation; or dissolution and winding up

(c) Does not, entitle the transferee to participate in management, access to information concerning transactions, or inspect or copy books or records.

(8) Transferee has a right to

(a) Receive allocation of profits and losses

(b) Upon dissolution and winding up the net amount otherwise attributable to the transferor

(c) Seek judicial winding up under .300(6)

(9) Upon dissolution and winding up, transferee is entitled to an account of transactions . . .

(10) Transferor retains the rights and duties of a partner other than the interest in profits and losses.

(11) Partnership need not give effect to transferee’s rights until it has notice of the transfer.

(12) Transfer in violation of a partnership agreement is ineffective if the transferee knows about the agreement.

Rights and Duties

Who’s in charge? What are the duties of the partners?

.150 Partner’s Rights and Duties

.165 General Standard of partners Conduct 

.165(2) Duty of Loyalty

.165(3) Duty of Care (gross neg./reckless/intentional/etc)

.100 Partner as an agent of the partnership

Partnership Agreement

.150 Partner’s rights and duties

.015 Effect of partnership agreement - Non-waivable Provisions

.100 Partner agent of partnership

.125 Partner’s Liability

.500 (Limited Liability Partnership)

Default Partnership

.150 Partner’s rights and duties

.015 Effect of partnership agreement - Non-waivable Provisions

Duties:

Meinhard v. Salmon (1920) (Partnership for lease term, breach of loyalty to exclude partner from new lease) page 105
Meenhan v. Shaughnessy (lawyers leaving firm - can make arrangements to leave) page 112

Who is in Charge:

National Biscuit Company v. Stroud (Grocery store - one partner can stop the other from buying bread)  page 120
Summers v. Dooley (Garbage men/employee -ordinary business decisions = majority) page 123

Burns v. Gonzalez (Mexican radio/promissory not - Partner can only do ordinary and necessary acts) page 125
25.05.150 Partner’s Rights and Duties

(1)
Each partner is deemed to have an account that is:

.(a)  Credited with the amount of money or property (net of liabilities) contributed

.(b) Charged with the amount of money or property (net of liabilities) distributed

(2) Each partner is entitled to an equal share of the profits and is chargeable with a share of the losses.  (equal unless agreed different)

(3) Partnership shall reimburse for liabilities incurred in the ordinary course of business or for preservation of its business or property  (its a loan (5))

(4) Partnership shall reimburse for advance beyond the amount of capital the partner agreed to contribute (its a loan (5))

(5) Payments or advances under (3) or (4) constitutes a loan to the partnership and accrues interest from the date of the advance.

(6) Each partner ahs equal right in management

(7) May only use or possess property on behalf of the partnership

(8) Not entitled to remuneration, except for services during winding up.  (unless otherwise agreed)

(9) May become a partner only with the consent of all the partners.

(10) Difference arising in ordinary course of business; decided by majority.  Outside ordinary course or business or amendment to agreement requires consent of all partners.

(11) This section does not affect the obligations of the partnership to other persons under 25.05.10 (unless they know and agree)

.165 General Standard of partners Conduct

(1) The only duties the partner owes to the partnership and partners are the duty of Loyalty and duty of Care.

(2) Duty of Loyalty (obligation of good faith and fair dealing):

a. Account to partnership and hold as trustee . . .

b. Refrain from dealing as or on behalf of a party having an adverse interest.

c. Refrain from competing in conduct before dissolution

(3) Duty of Care (obligation of good faith and fair dealing):  Refrain from grossly negligent or reckless conduct, intentional misconduct, or knowing violation of law.

.100 Partner as an agent of the partnership

(1) Each partner is an agent of the partnership for the purpose of its business.  An act of a partner, including the execution of an instrument in the partnership name, for apparently carrying on in the ordinary course of the partnership business or business of the kind carried on by the partnership binds the partnership, unless the partner had no authority to act for the partnership in the particular matter and the person with whom the partner was dealing knew or had received notification that the partner lacked authority.

(2) An act of a partner which is not apparently for carrying on in the ordinary course the partnership business or the kind carried on by the partnership binds the partnership only if the act was authorized by the other partners.

.125 Partner’s Liability

(5) Except as otherwise provided in subsections (2),(3), and (4) all partners are jointly and severally liable for all obligations unless otherwise agreed by the claimant or provided by law.

(6) Partner admitted to an existing partnership is not liable for obligations incurred before admission.

(7) Obligation incurred while a limited liability partnership, whether in contract, tort or otherwise is solely the obligation of the partnership.  Partner is not personally liable, directly or indirectly.

(8) If limited liability partnership for services and required to have insurance etc, partners will be liable to the extent of the required insurance if the partnership fails to comply.

Meinhard v. Salmon (1920) page 105

Partnership for term of lease.  One partner negotiated a new deal for his own business and didn’t disclose to the other.

Duty of loyalty.  Denied his co-adventurer  an opportunity to compete in an opportunity that came about because of the agency.  At 107.

Meenhan v. Shaughnessy page 112

Lawyers leaving a firm to set up their own.

Can make arrangements to leave the partnership.  At 118.

National Biscuit Company v. Stroud page 120

Grocery store.  One partner told National Biscuit he wouldn’t be personally liable for bread purchase (trying to limit the other partner’s authority).  Equal rights of management unless agreed otherwise.  Buying bread is ordinary course of business.

.150 (10) a difference arising as to a matter in the ordinary course of business of a partnership may be decided by a majority of the partners.

One partner can not limit the other partner’s authority.

Summers v. Dooley page 123

The garbage man who hired an employee.

Differences arising during the ordinary course of business must be decided by a majority.  If there is only two partners, they must both agree.

Burns v. Gonzalez page 125

Mexican radio station case.  One partner executed a promissory note, the other said he couldn’t do it.

“An act may be necessary for the carrying on of the business of a partnership, but when done by one partner the firm cannot be bound by it, unless he has express or implied power to do the act.”  “Whether he has the implied power depends on whether the act be ‘necessary to carry on the business in the ordinary way. A partner’s power is to do only what is usual, and not what is unusual because necessary.’” At 129

Dissociation & Dissolution

.165 General Standard of partners Conduct

.225 Events causing partner’s dissociation

.230 Partner’s power to dissociate - Wrongful dissociation

.250 Purchase of dissociated partner’s interest

.250(2) Buyout price of dissociated partners interest

.250(3) Damages for wrongful dissociation

.300 Events causing dissolution and winding up of partnership business

.305 Partnership continues after dissolution

.330 Settlement of accounts and contributions among partners

Partners right to dissociate: look at the agreement, then look at the statute.  If dissociation violates the agreement = wrongful dissociation.  Statute draws a distinction between rightful and wrongful.  Partner is liable for damages when wrongful.

Owen v. Cohen page 132

Collins v. Lewis page 136

Prentiss v. Sheffel page 142

Pav-saver v. Vasso Corporation page 146

.165 General Standard of partners Conduct

(1) The only duties the partner owes to the partnership and partners are the duty of Loyalty and duty of Care.

(2) Duty of Loyalty (obligation of good faith and fair dealing):

a. Account to partnership and hold as trustee . . .

b. Refrain from dealing as or on behalf of a party having an adverse interest.

c. Refrain from competing in conduct before dissolution

(3) Duty of Care (obligation of good faith and fair dealing):  Refrain from grossly negligent or reckless conduct, intentional misconduct, or knowing violation of law.
.225 Events causing partner’s dissociation.

A partner is dissociated upon the occurrence of the following events:

(1) Partnership having notice of the partner’s express will to withdraw

(2) An event agreed to in the partnership agreement

(3) Expulsion pursuant to the partnership agreement

(4) Unanimous vote of the partners if:

(a) It is unlawful to carry on business with the partner

(b) There has been a transfer of substantially all of the partners interest . . .court order . . .

(c) Within 90 days after the partnership notifies a corporate partner that it is dispelled because it filed articles of dissolution . . .

(d) Partner that is a partnership or LLC has been dissolved and is being wound up.

(5) Upon application by the partnership or a partner the partner’s expulsion by judicial determination because:

(a) Partner engaged in wrongful conduct that adversely and materially affected the partnership business

(b) The partner willfully or persistently committed a material breach of the agreement or a duty owed under .165.

(c) The partner engaged in coduct relating to the partnership business which makes in not reasonably practicable to carry on the business in partnership with the partner

(6) The partner’s:

(a) Becoming a debtor in bankruptcy

(b) Appointment of a guardian or general conservator

(c) Judicial determination that the partner is incapable of performing duties under the agreement

(d) Failing, within 90 days after the appointment, to have vacated or stayed the appointment of a trustee . . .

(7) In the case of person who is an individual:

(a) Death

(b) Appointment of a guardian or conservator

(c) Judicial determination the partner is incapable of performing duties under the agreement.

(8) Partner that is a trust. . . distribution of the entire trusts interest . . .

(9) Partner that is an estate . . .distribution of the entire trust interest . . .

(10)  Termination of partner who is not a individual, partnership, corp., trust, or estate.

.230 Partner’s power to dissociate - Wrongful dissociation.

(1) Partner has the power to dissociate at any time, rightfully or wrongfully, by express will pursuant to RCW 25.05.225(1)

(2) Wrongful Only If:

(a) Breach of provision of the agreement

(b) Before expiration of term or undertaking the partner (i) withdraws by express will unless b/c another partner’s death . . .225(6); (ii) the partners is judicially expelled under 225(5); (iii) the partner is dissociated by an event in 225(6) or (iv). . .

(3) A partner who wrongfully dissociates is liable to the partnership and other partners for damages cause by the dissociation.  Liability is in addition to other obligations . ..

.250 Purchase of dissociated partner’s interest

Owen v. Cohen page 132

Cohen and Owen started a bowling alley, no capital investment, Owen puts money in as a loan (even though repaid from profits which implies it is conditioned on making a profit - loan = unconditional repayment).  Cohen turns into an asshole, makes the relationship unworkable.  Judicial dissolution, default provisions say proceeds are distributed same as profits and losses.  Cohen argues that loan was to be repaid out of profits and their are no profits when the business is not operating.  Court says equity will not let him make this argument since he caused the dissolution.  If the “loan” was capital contribution he would have gotten it all back.  Since its a loan, any amount not paid from dissolution is owed 50/50 between the partners.

Collins v. Lewis page 136

Cafeteria case; partnership for term; partnership agreement.  Collins loaned the money, Lewis was supposed to set up and manage.  Collins called the loans, sought receivership and judicial dissolution.

· Partner’s always have the power to terminate the relationship, but not the legal right.  At 138, 141.

· Collin’s didn’t have the right to dissolve because Lewis had not breached. At 139

Collins induced the bank to call the note signed by Lewis.  Collins then tried to get the partnership dissolved.  It’s a partnership for a term.  If it was at will, either partner could dissociate and terminate.  But since it is for a term, any dissociation would have been wrongful.  Instead, Collins tried to get judicial dissolution.  Must fit it within the parameters of RCW 25.05.300 . . .  Collins also wants to foreclose on the mortgage.  He says he can do it because the bank called the other notes.  The court determines that the dissolution action does not fit within the statute - they say Lewis is a competent manager.

Prentiss v. Sheffel page 142

Three partners, one has a 15% interest and is pissed off, but he owes $6000 for his share of losses.  Other partners get a judicial dissolution and buy the assets at the sale.  Minority partner alleges violation of good faith and loyalty.  If it is at will, dissolution is not wrongful.  Could still violate duties of good faith and loyalty if you give the wrong reasons for dissolution.  Allegation: dissolved so they could by the assets, excluded him from management etc.  But, when management decisions are made, the majority rules  See RCW 25.05.150 (if no agreement otherwise, the statute rules, and the majority partners control).  Also, they didn’t physically keep him out.  They got a court ordered dissolution.  See RCW 25.05.300 (5) for judicial dissolution.  (b) another partner is engaged in conduct relating to the partnership business which makes it not reasonable practicable to carry on the business in its present form with the partner.  The court goes with this argument based on the partner’s failure to contribute his $6000.  Partners got a judicial dissolution and participated in the judicial sale.  They can do this unless they did something to trigger the dissolution - wrongful, etc.  Maurice:  If you represent anybody that is going to be a minority partner, you must protect them.  You need to make sure they have some form of management power, veto power, etc.  The default agreement will screw them.  Must negotiate before the fact.  Also protect their financial position if possible.

Pav-saver v. Vasso Corporation page 146

Wrongful termination under UPA.  Agreement said no termination or dissolution without mutual consent and provided for liquidated damages.  One party terminated and wants their patents back.  It is wrongful.  Other party elected to continue the business.  Agreement said party gets patents back if mutual termination, since it is wrongful, statute controls right to possession.  Therefore, they are not returned.
Fenwick v. Unemployment Comp. Comm’n

(Beauty shop receptions = partner?) page 88

Frank v. R.A. Pickens & Son Company

 (Oral partnership/dissolution) page 93

Martin v. Peyton  page 96
KNK partnership is in financial trouble.  John Hall (partner) approaches his friends to see if they would join the partnership - they would not.  He then asked his friends for a loan.  The firm had a portfolio of risky investments that could not be used as collateral for loans.  The friends had investments that were not risky.  The deal was that the friends would hold the risky portfolio and let KNK use their investments as security for a loan.  If everything went well, KNK would pay off the bank loan, give the friends their investments back.  Of course, the friends are going to want a return for the use of their investments. Because of the way it is set up, the question becomes are the friends lenders, or are they partners?  KNK is in bankruptcy so the creditors what the friends to be partners so they can get their assets.

The agreement provided:

· Friends were supposed to receive 40% of the profits for the next couple years for the use of the money.  Not less than $100,000 not more than $500,000.  This works out to an interest rate of up to 20%.  This starts to look like a partnership.  There is a presumption that a person who receives a share of the profits is a partner unless it for the payment of a debt.  (see RCW 25.05.055).  So why didn’t they just say that it was interest?  Usury laws set a maximum amount of interest that could be charged; would have been a low rate; the created the agreement to get around the usury law.

· Option to join the firm.

· Firm would be managed by Hall.

· The firm would take out a life insurance policy on Hall and assign it to the friends.

· Friends to be advised of conduct of the business and consulted on important matters.

· Inspection of the books.

· Veto power if any actions are highly speculative or injurious.

· Friends could not institute transactions or bind the KNK by any action.

· Each member of the firm would assign their interest in the firm [profits] (the only interest you may assign is your interest in the profits) to the friends for security.

· Firm could not make loans to the partners and partner draws are fixed.

· No other distribution of profits allowed.

· Each member of the firm should have a letter of resignation in the hands of Mr. Hall.

Analysis:

An association of two or more people to carry on a business for profit as co-owners.  We have the association, and the business, but the question is the co-ownership.  Did the friends make an investment in the association?  They structured the deal to look kind of like a loan but it also looks like an investment.  The IRS definition of loan - you expect that the principle will be repaid either on demand or over a period of time with interest.  Where is the interest?

Is there a reasonable expectation that the portfolio will be returned? Yes.  Is there a reasonable expectation that the value will be the same.  Must have a reasonable expectation that the principle amount will be repaid if you are going to classify something as a loan.

Bottom line:  looking at the totality of the circumstances the court held that there was not a partnership.

Kaufman-Brown Potato Co. v. Long 

(For specific purpose - partners or creditors?) page 101

Horton and Althouse - Raised and distributed potatoes

Kaufman and Brown - Produce distributors

Steps (1) figure out what the deal is, (2) write the deal.

HA leased two parcels of land.  HA needed money.  KB bought an undivided interest in all the potato crops to be planted, raised and harvested on a couple parcels of land (40% in one parcel, 50% in the other).  HA’s attorney drafted an agreement.  KB gave HA $43,000 to use to plant and raise the crops.  HA would pay the production costs in excess of the $43,000.  After the crop was sold they would repay KB, repay HA, then split any profit based on their interests.  Losses would be borne proportionately.  They would keep separate books for the two parcels and they would be open for inspection.  HA would furnish the equipment.  There was a promissory note and crop mortgage issued as a security agreement.  KB had the option to purchase part of the crop.  If HA was not able to sell the crop, KB would work as agent to sell and would collect a commission.  There was no firm name or bank account.  KB was repaid $20,000 and the remaining checks bounced.

Profit sharing doesn’t make a partnership, but it is a usual element.  The contract looks like financing.  There is no mention of capital contributions, but not all partners need to contribute capital.  The provision that KB were to be repaid before division of the sales proceeds is consistent with a partnership.  The provision that said KB would act as agents for a commission is unusual, but not inconsistent with a partnership; even so, it was subject to an accounting.  The books and records provision is verbatim out of the code.  They made visits to the property and made recommendations, as is consistent with a partnership.  The court holds that the essential elements of a partnership are present.

Maurice:  Would you recommend that KB file their claim as a creditor?  No, if they file it, everyone finds out about it and they are held to be partners.  But, since they are found to be partners, you limit KB liability by making sure they are only liable to creditors for debts arising out of the partnership formed for the crop on the two parcels.

Meinhard v. Salmon (1920) page 105

New York 1928 (before uniform partnership act)

Gerry was leasing a building.  Salmon was going to lease a building for 20 years from Gerry and get the money from Meinhard.  Meinhard would pay 50% of the costs for the leasehold improvements, management, and operation of the property.  Salmon would pay Meinhard 40% of the net profits for the first 5 years and 50% thereafter.  They agreed to bear losses equally.  Salmon would be the sole manager.  Salmon is a real estate developer, Meinhard was a wool merchant.  The court calls the relationship one of “co-adventurers”/joint venturers with fiduciary duties akin to partners.  The subject of the case is the duty of loyalty. 

Terminology co-adventurers and joint venturers comes from the period of time before there was a statutory partnership.  Joint venture = contractual undertaking.  Persons involved are co-adventurers.  Why Cordozo doesn’t analyze this as a partnership, we don’t know.  Even so, the courts recognized there is a fiduciary relationship in the joint venture.

They lost money in the first few years, but they ended up making a bunch of money in the later years.  Towards the end of the lease, Gerry decided he wanted to lease the property along with the adjoining properties to one party who would end up destroying the buildings and constructing new ones.  He asked around and could find anyone who was interest.  Gerry approached Salmon if he was interested in a new lease.

Salmon negotiated a new lease on behalf of his corporation Midpoint Realty Company that involved more land and a huge outlay.  The term was for 20 years with renewal covenants up to 80 years.  The existing buildings would remain for 7 years then torn down and a new $3,000,000 building would be constructed.  The old lease payments were $56,000 would now be $375k to $475k.  Salmon personally guaranteed the covenants of the new lease until such time as the new building was completed and paid for.

Salmon doesn’t mention anything about the new deal to Meinhard.  Meinhard doesn’t know anything about it until the old lease expires.  Now he is pissed off and wants in on the deal.  There was nothing in the old lease about renewals, and no indication that that Meinhard and Salmon had discussed negotiating a renewal.

Cordozo: Duty of loyalty.  You owe a duty of loyalty while a partnership (joint venture) exists.  Salmon could have warned Meihard.  He denied his co-adventurer an opportunity to compete, an opportunity that came about because of the agency.  Salmon was the sole manager of the venture.  The manager is usually responsible for trying to negotiate a lease extension.  Because Salmon was in exclusive control, his duty to disclose was clear.  There is a problem in this situation because the subject matter of the new lease is the same as the old.  Salmon took a business opportunity that belonged to the partnership.

It looks like Cardozo sees this as if Gerry had presented the joint venture with a new opportunity and Salmon hid the new opportunity from his partner and took it for himself.

The bottom line.  Cardozo is pissed off because Salmon did not make the disclosure.  Because of the sole management, the least he could have done is disclosed.  He should have given Meinhard the opportunity to compete.  When your client enters into something that looks like it is a fixed term, you want to make it clear when it ends.

Meenhan v. Shaughnessy page 112

Parker, Coulter, Daley & White partnership - law firm.  James Meehan and Leo Boyle are partners and have become dissatisfied because of a new firm wide pension plan, also thought that some of the partners are not working as hard as they were.  About the first of July 1984 they decided they were going to leave the firm.  They decided that they would be leave December 31.  They made plans to start a new firm and made arrangements for office space, hired an architect.  They did this in the name of a realty trust.  (they didn’t want to set up a new firm yet, because they could not compete until they were out).  You can plan to compete, but you can not start competing until you leave.  Court found that they maintained there standard level of performance during this time.  They talked to Ms. Cohen, Shafer, and a couple other people about coming with them.  No problem with talking to them.  Wrote letters on PC letterhead  . . . . 

So where did they screw up?  Used the firm letterhead (not that big of a deal).

· Lied to the other partners when asked if they were planning on leaving.  A partner has an obligation to render on demand true and full information of all things affecting the partnership to any partner.  This was in the old uniform partnership act.  Corresponding section RCW 25.05.160(a)-(b).  Sub paragraph (b) says they must provide information on demand.  Is a violation of this section also a violation of the duty of loyalty? It is a violation of a duty, so we probably do not need to address whether it fits the duty of loyalty.  Duty of loyalty is 25.50.165.  
· Told attorneys to try not to settle cases until 1985.  But the court doesn’t really mention this very much.  (they could have tried to come up with legitimate reasons to delay the cases.  Argue that more discovery was needed, but this is subject to certain limitations)

· RCW 25.05.165 - what section could you argue they violated?  You need to recognize that the duties are statutory and specifically defined.  

*** We saw that you can plan to compete.  You can think about which clients might go with you when you leave.  But, they sent the letters on December 3, and by two weeks later they had contacted most of the referring attorneys and had obtained authorizations from most of the clients that were going with them.  They did not tell Parker Coulter who they were contacting until Mid December - they had no chance.  In addition, the letter did not appear to give the clients a fair choice.  Can you fit this into the statute (25.05.165).

Under what circumstances if any can you take the clients with you?  Attorney/client relationship is fiduciary; special relationship recognized by law.  This is different than a lot of cases where the individual who is leaving does not have a relationship with the customer to the same extent as attorney/client.  Customers are contracting for the end result, an Attorney’s clients are contracting for the services of that particular attorney.  There is a fiduciary relationship between the attorney and the client and between the attorney and the firm.  Attorney/client, doctor/patient, accountant/client all have fiduciary relationship, other professions may or may not have some of the characteristics of the fiduciary relationship.

National Biscuit Company v. Stroud page 120

Stroud and Freeman enter into a partnership to operate a grocery store.  Nothing in the partnership agreement indicates that freeman’s authority is limited.  Stroud told NABISCO that he would not be personally liable for any additional bread purchases.  (i.e. he was trying to limit freeman’s authority).  Freeman bought more bread.

Every partner is an agent of the partnership.  One partner has the power to bind the other.  Partners are jointly and severally liable.  The have equal rights of management.  One partner can not do something outside of the agreement without the consent of the other.  Freeman was a general partner.  There were no limitations on his power to conduct partnership business.  Stroud could not limit Freeman’s power.  Freeman was acting in the ordinary course of business.

RCW 25.05.100, .150

.150 (10) a difference arising as to a matter in the ordinary course of business of a partnership may be decided by a majority of the partners.

What we have is a deadlock.  One partner makes a decision, the other counters the decision.

The appropriate person at NABISCO could have agreed not to hold Stroud personally liable.  If this happened, Nabisco would go after the partnership, then after Freeman, because they had agreed not to go after Stroud.

What was the end result?  The partnership dissolved.

Any time you set up a partnership with two people, you run the risk that there will be differences of opinion.  You need to anticipate a way to resolve disagreements.   Ways to resolve: give one partner the final say, have more than two partners, mediation, arbitration, have another person be the tie breaker.

Summers v. Dooley page 123

A couple dudes are partners in a trash collecting business.  They are garbage men.  If one could not work he would he would hire another guy and pay him out of his own pocket.  One of the partners wants to hire an employee.  The other doesn’t want an employee.  An employee gets hired against his will.  The partner who hired the employee wants reimbursement for the expenses and wants the partnership to pay the employee’s salary. . . . .

RCW 25.05.100(2) ______ 

RCW 25.05.150(10) ____  A difference arising as to a matter in ordinary course. . . decided by majority.

What if the driver of the garbage truck would have been negligent?  Discussion about hiring a replacement guy.  Would he be an agent of the partner who hired him.  Consent, benefit, control.  Is he working for the partnership?  Sidetrack:  If the partnership didn’t have any assets and it was limited liability, you would need to try to go straight to the partner.  He was the one who hired the partner, the driver is an agent of the partnership, etc.  Not going through the partnership, but around it.  Limited Liability protects a partner from personal liability from partnership obligations just because he is a partner, but if the partner is playing another role, it may open him up to other liability.  The other partner would probably try to argue that the partner who hired another guy was not acting on behalf of the partnership when it happened.

Must name partner and partnership in the complaint.

How would limited liability general partnership work.  If you sued a partner who was carrying on work for the partnership because he did something negligent, he would join the partnership for indemnity, is his liability limited because he was a partner.  Can we get the partner in front of partnership.  Maurice thinks it will come down to policy.

Burns v. Gonzalez page 125

Gonzalez and Bosquez have two businesses.  One is a radio station in Mexico and the other is an advertising agency in the U.S.  The radio station is a Mexican corporation, the advertising agency is a partnership in texas.  The partnership would round up advertisers in the U.S. and sell air time.  Why is the station in Mexico?  Called superstation.  No FCC regulations, they put out major transmissions that can be picked up a long ways away.  Roloff Evangelistic Enterprises and Burns made a contract with the Ad agency for airtime, it ended up getting assigned to Burns.  Paid $100,000 for two 15 minute segments a day for a while.  Because of labor problems, the radio station is shut down for some time.  Burns could have sued.  Bosquez executes a $40,000 promissory note to Burns to compensate him for the lost income because the radio station is down.  Bosquez signed the note personally and on behalf of the partnership.  Partnership can’t pay (bankrupt?).  Burns wants to collect from Gonzalez.  The partnership must not have any money.  In order to proceed against Gonzalez, Burns has the burden of proving that Bosquez was acting on behalf of the partnership.

Does Bosquez have the authority to bind the partnership?  Bosquez did not have authority to execute negotiable instruments, but Burns did not know or did not have notification.  Burns first hurdle is to prove that he did not have knowledge or notification.  Next he must prove that the note was for apparently carrying on in the usual way the business of the partnership.  RCW 25.05.100.  (difference between the case and RUPE “ordinary course of business”).
To prove usual way, or ordinary course of business, you should look at businesses in the same area, business, etc.  Find another super station and see how they conduct business.  Do other stations execute these types of notes.

The plaintiff does not carry his burden.  Does not show that Burns was acting in a way that was within the usual course of business.

Owen v Cohen

Owen and Cohen come together to start a bowling alley.  Owen brings $7k and contributes it as a loan to be repaid out of the profits.  Cohen brings nothing.  Basically, neither partner makes a capital investment.  They would each take a salary of $50 per week.  After 3 ½  months they got into disputes.  Disagreement over card room.  Cohen humiliated Owen in front of employees and customers, told people Owen wouldn’t be around long, dispute over repayment of the loan, etc.  Owen offered to sell Cohen his interest and Cohen said he would buy it when he was ready and he would set the price.  Receiver has taken over.  Receivership is a state proceeding that can be sought by one of the partners to preserve the partnership, or a creditor asks for it.  If a creditor asks for it, quite often the next step is federal bankruptcy court and a trustee will be appointed.  It is likely that Owen sought the protection of receivership to preserve the business.  Then asked the court to dissolve.  Court made some pretty strong findings as to the fault of Cohen.

Owen’s options:

1. Disassociate.  It is a partnership at will so he could take off.  Partnership for a term would be a different story.  Would not be considered a wrongful dissociation.

2. Apply for dissolution.

The loan.  They said it would be repaid out of the profits.  Interesting - you are saying that you are paying after all the other expenses are paid.  A true loan is unconditional, it doesn’t matter if the business turns a profit, you get paid out of gross income.  Payments out of profits are a return on investment.  This deal looks like an investment.  Could make an argument that it was a capital contribution.

Cohen makes the argument that the “loan” was supposed to be repaid out of profits and since there are no profits anymore, it shouldn’t be repaid.  The court says that since it is Cohen’s fault that there is no profits, equity will not allow him to argue that it should not be repaid.

Default provisions of dissolution say you distribute the proceeds of the sale of the partnership assets in the same proportion as the profits and losses.  You could say in the agreement that capital would be repaid first.  If Cohen could have argued the loan was actual a capital contribution, he would not have gotten it back.

Now that the court declares a dissolution, then what happens?  Can get the receiver instructed to marshall and sell the assets; conduct the winding up.  If the $7k represents a partnership obligation, the assets are sold, and the proceeds are applied to the debt.  Owen could bid on the assets at less than $7k because they are used.  There will be a remaining debt that must be satisfied.  If its a general partnership, joint and several liable, receiver could sue either or both.  If one pays, he could seek contribution from the other.  Cohen will be liable for half of whatever is unpaid.

Collins v Lewis

Partnership to run a cafeteria in the basement of an office building (building is not built yet).  Lewis gets the lease, will set it up, and run it; Collins has the cash.  Partnership for the term of the lease (30 years).  Problems you run into when dealing with an uncompleted building - you don’t have the space to start with yet; the building might not be completed on the expected schedule; might not be a lease provision to award the lessee damages if not completed on time.  Exception that will get a building owner out of his obligation to render performance; war.  At the time of this case - Korean war, probably influenced the landowners ability to get the building completed.

Lewis told Collins it would cost $300,000 to get the cafeteria going.  It ended up costing more than $600,000.  Collins gets most of the money from the Dallas National Bank where he is a stockholder and on the board of directors.  The last $175,000 is co-signed by Lewis - demand note.  This isn’t part of the original deal; Collins was supposed to be the money guy, but Collins told Lewis he would guarantee the note (he would protect him).  They were all demand notes, because of Collins’ influence he could prevent them from being called or convince the bank to call.  Collins also has a mortgage in Lewis’ partnership interest (Collins’ loans are secured by Lewis’ interest in the profits).  [The only property interest that a partner has is his interest in profits and losses.  It is personal property - the statute says so.]
The partnership agreement has a repayment plan in Collins favor.  Out of the income of the cafeteria Collins was supposed to be repaid $30,000 in the first year and $60,000 thereafter until repaid.  There were significant delays in completion and huge increases in costs.  The bank is starting to get anxious for some repayment and Collins is starting to get angry about the cost.  The partners argue over who is at fault for the delay - Collins says it is Lewis, Lewis says it is the war, etc.  The cafeteria finally got going.  In the first year it had expenses in excess of receipts, but was able to make the $30,000 payment (paid expenses that should have been covered by Collins).  

Collins induced the bank to call the note signed by Lewis.  Collins then tried to get the partnership dissolved.  It’s a partnership for a term.  If it was at will, either partner could dissociate and terminate.  But since it is for a term, any dissociation would have been wrongful.  Instead, Collins tried to get judicial dissolution.  Must fit it within the parameters of RCW 25.05.300 . . .  Collins also wants to foreclose on the mortgage.  He says he can do it because the bank called the other notes.  The court determines that the dissolution action does not fit within the statute - they say Lewis is a competent manager.

At the end of the day - The court leaves them where they found them.  They are still partners.

There are conclusions not discussed in class - see notes in the casebook.

Prentiss v Sheffel

Three partners:

1. 42.5%

2. 42.5%

3. 15%

You can divide the ownership in any percentages you want, but this does not necessary transfer to the management or the distribution of profits and losses.  The percentages above relate to investment; contributions of capital.  These percentages do not tell us who is managing or what the distribution of profits and losses is.

Partnership to acquire a shopping center in Phoenix, AZ.  A lot of matters are not clear; were not resolved by an agreement.  It is clear they wanted to be partners, but they didn’t address other essential matters.  It looks like they agreed not to share in profits and losses equally, from reference at the end of the case to the one partner getting 15% of the sale proceeds.  It looks like they agreed to share the losses somehow - the 15% owner owes the partnership $6000 which is his share of losses.  He can not pay his share because of financial difficulty.  A partner has an internal obligation to pay his share of the losses to the partnership.

The shopping center was operating at a loss.  The losses were reduced by the partners’ ability to negotiate more favorable leases.

We don’t know what they paid for the shopping center, but it was probably more than $2.25 million which is the price the assets were sold for in the dissolution sale.

The case doesn’t say why the 15% partner is there, but it looks like he wasn’t there because of capital contribution.  Maybe he brokered the deal and the 15% interest represents what he should have got as a commission.  If this was the case, he should have had it set up so he wouldn’t be responsible for losses.  Also could have gone with a limited partnership.

They didn’t agree on how to title the property.  Maybe the shopping center was held by a corp and they were going to buy the stock of the corp??  If titled in partnership name = partnership property.  If transferred to individuals with reference to the partnership in the transfer documents = partnership property.  If titled to individuals with no reference to partnership = presumption that it is not partnership property.

Agreement did not address the term of the partnership.  If for term, you can’t terminate without being considered wrongful - partners who causes the dissolution is liable.  The court finds that it is a partnership at will.

What this case tells us about “at-will” which is very important  -if it is at will, dissolution is not wrongful.  You can still get yourself in trouble, depending on the reason you give for the dissolution.  Need good faith and loyalty.  You could get hit with violation of duty of good faith and loyalty.  In this case, there is an allegation that there was a violation of loyalty or good faith.  15% partner thinks that the other partners dissolved so they could obtain the assets in bad faith.  He says they excluded him from management and affairs through a “freeze-out”.  But, when management decisions are made, the majority rules  See RCW 25.05.150 (if no agreement otherwise, the statute rules, and the majority partners control).  Also, they didn’t physically keep him out.  They got a court ordered dissolution.
See RCW 25.05.300 (5) for judicial dissolution.  (b) another partner is engaged in conduct relating to the partnership business which makes it not reasonable practicable to carry on the business in its present form with the partner.  The court goes with this argument based on the partner’s failure to contribute his $6000.

Partners got a judicial dissolution and participated in the judicial sale.  They can do this unless they did something to trigger the dissolution - wrongful, etc.

If you represent anybody that is going into a partnership in this situation, you must protect them.  You need to make sure they have some form of management power, veto power, etc.  The default agreement will screw them.  Must negotiate before the fact.  Also protect their financial position if possible.
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