EVIDENCE


General Provisions

101.
 Scope










102.
Purpose and Construction

103.
Rulings on Evidence

104.
Preliminary Questions

(b) Relevance conditioned on fact

105.
Limited Admissibility

106.
Remainder of a Related Writing or Recorded Statements

NOTE:  Milt says rule 103 and 104 are very important.  Cite them on the exam.

Rule 105.  Students often overlook it, but bar examiners do not.  ITS VERY IMPORTANT.

FRE 105:

1. Evidence is admissible for some purposes but not for all purposes, and

2. Party against whom evidence is offered requests limiting instruction, then

3. Court MUST give instruction

United States v. Washington (1979)
Possession of firearm by convicted felon.  Trial judge didn’t give limiting instruction.  Reversible error because it was not “highly probable” that the failure did not contribute to the verdict.

Judicial Notice

201.
Judicial Notice of Adjudicative Facts

Presumptions in Civil Actions and Proceedings

301.
Presumptions in General in Civil Action and Proceeding

302.
Applicability of State Law in Civil Actions and Proceedings

Relevancy and its Limits

 401.
Definition of “Relevant Evidence”



Any tendency/any fact/of consequence/more or less probable

402.
Relevant Evidence Generally Admissible:  Irrelevant Evidence Inadmissible

403.
Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time


Probative value outweighed by dangers of: unfair prejudice, confusion of issues, misleading the jury, undue delay, waste of time, cumulative

404.
Character Evidence Not Admissible to Prove Conduct; Exceptions; Other Crimes


(must be relevant 401-402, trial court decides 104,probative outweighs 403, limit 105)

(a) Character evidence generally

(1) Character of Accused

(2) Character of Alleged Victim

(3) Character of Witness.  See rules 607, 608, 609

(b) Other Crimes, Wrongs, or Acts
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405.
Methods of Proving Character

(a) Reputation or Opinion

(b) Specific Instances

406.
Habit; Routine Practice (Businesses included)

407.
Subsequent Remedial Measures

408.
Compromise and Offers to Compromise

409.
Payment of Medical and Similar Expenses

410.
Inadmissibility of Pleas, Plea Discussions, and Related Statements

411.
Liability Insurance.

412.
Sex Offense Cases; Relevance of Alleged Victim’s Past Sexual Behavior or Alleged 

413.
Evidence of Similar Crimes in Sexual Assault Cases

414.
Evidence of Similar Crimes in Child Molestation Cases

415
Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation

Rule 401 - “any tendency” . . . “fact of consequence” = relevant

Rule 402 - relevant evidence admissible unless some other rule of exclusion applies.

Rule 403 - exclude if probative value substantially less than 
-unfair prejudice










-confusing issues










-waste of time









-misleading the jury

ESSAY ORGANIZATION

Start with Rule 401 - relevance chain/”any tendancy”

402 - relevant admissible except where excluded under other rules.

403 - waste time, unfairly prejudicial, etc.

Privileges

501.
General Rule

Governed by common law.  In civil actions where state law supplies the rule for decision, State law determines privilege

Unenacted Rule 503

Attorney-client privilege (3 sources - Manville, FRE 503, RCW 5.60.030)

1. “Attorney” - A licensed attorney or anyone who is working for the attorney and is necessary and competent in rendering legal services.
2. “Client”

3. “Confidential”

4. “Communication” - must be intended to be confidential.  Classic example; what happens when “the client” approaches an attorney at a cocktail party?  It is the intention of the parties that controls.  The communication is privileged, the underlying facts are not.  Don’t have to disclose what was said to the attorney, but will have disclose the facts of the car accident.
5. Purpose = obtaining/rendering legal advice - The communication must be for the purpose of obtaining legal advice.
6. Waiver (proponent of evidence usually has POP)  If the communication is put in issue by the client, or the client discloses part of the communication during the case, the privilege is waived.  Only the client can waive.  Voluntary relinquishment of a known right - must be voluntary, must know the right, etc.
7. Client holds privilege (attorney can assert on behalf of)

8. Privilege does not apply to future crime/fraud (exception).  If the client tells the attorney they will commit a crime or commit a fraud against the court, there is no privilege.
Privilege - Corporation as “client” - Upjohn considerations

1. Employees communicated with counsel in his/her capacity as counsel

2. Employees within scope of employment

3. Communications made to enable corp. to obtain legal advice (and employees knew it)

4. Communications considered confidential when made

Waiver and Crime Fraud Exception

Spousal Competency “privilege” (different than marital communication privilege)

1. Current Marriage

2. Spouse can prevent other from testifying against his/her will (Trammel)

Note: WA & some states have broader “privilege”

Trammel rule - prevent if against spouse’s will.  WA can prevent even if the spouse wants to testify.

Marital Communications Privilege

1. Applies to Communications (including assertive conduct) (Note: some states construe more broadly)

2. Intended to be confidential

3. During the marriage (but outlasts it!)

4. Holder - communicating spouse

5. Eavesdroppers/betrayers/crime-fraud exception

Waiver and Crime-Fraud exception Examples:

1. Cocktail party:  Did the parties subjectively intend that the communication was to be confidential.  The parties conduct must be reasonably calculated to maintain confidentiality.  Objective-subjective standard.

2. Eavesdropper:  ordinarily, the unknown eavesdropper can not destroy confidentiality.  But, the parties must have acted reasonably/made reasonable efforts to avoid the unknown eavesdropper.

3. 3rd party rooting thru trash.  What happens when a 3rd party roots thru your trash?  Court has found that the client did not act reasonably.  What if it is the law firm’s trash can?  The client hold the privilege, the lawyer can’t waive, but in this circumstance the court may find that the lawyer probably acted with clients permission.

4. Inadvertent disclosure during discovery:  The question is whether or not the attorney took all reasonable precautions to avoid inadvertent disclosure.  If no, there is a partial waiver of atty/client privilege which may lead to a much larger waiver.  Example if there is a partial waiver to a government agency during an investigation, there will be a waiver of all atty-client communications on that subject.

Witnesses

Bias - No specific rule.  Personal/financial/Fear/Penal interest.  Extrinsic evidence generally available.  May require foundation

601.
General Rule of Competency


(generally everyone is competent.  In diversity suits, state law determines compentency)

602.
Lack of Personal Knowledge


(must have personal knowledge, except experts, see 703)

603.
Oath or Affirmation

604.
Interpreters

605.
Competency of Judge as Witness

606.
Competency of Juror as Witness

607.
Who May Impeach 

(anybody, unless only calling to get inadmissible evidence to impeach.)

608.
Evidence of Character and Conduct of Witnesses

(a) Opinion and reputation evidence of character

(Only character for truthfulness/untruthfulness.  Truthfulness only after attacked)

(b) Specific instances of conduct

609.
Impeachment by Evidence of Conviction of Crime

Subject to 403.  Crime -punishable by death or imprisonment >1year, Unless involved dishonest.  Ten years from later of conviction or release.

610.
Religious Beliefs or Opinions

611.
Mode and Order of Interrogation and Presentation

612.
Writing Used to Refresh Memory

613.
Prior Statements of Witnesses

(a) Examining witness concerning prior statement

(b) Extrinsic evidence of prior inconsistent statement of witness.

614.
Calling and Interrogating

615.
Exclusion of Witnesses

Opinions and Expert Testimony

701.
Opinion Testimony by Lay Witnesses


(don’t forget 602, competency, first hand knowledge)

(a) rationally based on perception

(b) helpful

(c) not scientific, technical, or specialized.  See 702

702.
Testimony by Experts

1. Subject calls for expert testimony: Scientific, technical, or specialized

2. Expert is Qualified

a. Skill

b. Knowledge

c. Education

d. Experience 

e. Training

3. Helpful to jury

4. (1) based on sufficient facts or data

(2) product of reliable principles and methods (see Daubert)

(3) witness applied principles and methods reliably to facts of case

703.
Basis of Opinion Testimony by Experts

Doesn’t need to be personal knowledge

Perceived or made known at or before trial

Type reasonably relied on in the field

Doesn’t need to be admissible - not shown to jury unless (balancing test). . .

704.
Opinion of Ultimate Issue

(a) Ultimate issue OK except:

(b) Mental state of defendant in Criminal case if element of the crime or defense.

705.
Disclosure of Facts or Data Underlying Expert Opinion

706.
Court Appointed Experts

Hearsay

801.
Definitions

(a)-(c) Definition of Hearsay

(d) Statements which are not hearsay

(1) Prior statements by witness

(A) Inconsistent with testimony

(B) Consistent (to rebut charge of fabrication)

(2) Admissions by party opponent

(A) Parties own statement

(B) Adopted

Silence if (1) at liberty, (2) calls for response

(C) Person authorized to make statement

(D) By agent or Servant (within scope)
(E) Coconspirator during or in furtherance of conspiracy

C,D,E need cooberation

802.
Hearsay Rule

803.
Hearsay Exceptions; Availability of Declarant Immaterial
(1) Present Sense Impression

(2) Excited Utterance

(3) Then Existing Mental, Emotional, or Physical Condition

(4) For Purposes of Medical Diagnosis or Treatement

(5) Recorded Recollection

(6) Records of Regularly Conducted Activity

(7) Absence of Entry in Records of Regularly Conducted Activity

(8) Public Records and Reports

a. Activities of office or agency

b. Duty imposed by law, except criminal cases

c. Civil action or against gov’t in criminal action

804.
Hearsay Exceptions; Declarant Unavailable

(a) Unavailability = (1) Privilege, (2) Refusal, (3) Mentally unavailable, (4) Unable - death/then existing, infirmity, (5) Absent

(b) Hearsay Exceptions

(1) Former Testimony

(2) Dying Declaration

(3) Statement Against Interest

805.
Hearsay Within Hearsay (each part must be admissible)

806.
Attacking and Supporting Credibility of Declarant

807.
Residual Exception
Authentication and Identification

901.
Requirement of Authentication or Identification

(a) Sufficient to support finding that it is what the proponent claims it to be.

(b) Illustrations: examples of authenticatioin
(1) Testimony of witness with knowledge

(2) Nonexpert opinion on handwriting

(3) Comparison by trier or expert witness

(4) Distinctive characteristics

(5) Voice Identification.  Connect it to the speaker at any time.
(6) Telephone conversations: evidence that a call was made to the number assigned, if (A) if person circumstances show identity of person called, or (B) business, call was to place of business and conversation related to business transacted over the phone.
(7) Public Records and reports

(8) Ancient document or data compilation

(9) Process or System.  Show process produces accurate result.
(10) Method Provided by statute

902.
Self Authentication. Extrinsic evidence of authenticity not required.

(1) Domestic public documents under seal.

(2) Domestic public documents not under seal.  Signature of officer in (1)
(3) Foreign public documents

(4) Certified copies of public records.

(5) Official publication

(6) Newspaper and periodical

(7) Trade inscriptions and the like

(8) Acknowledged documents.  (notorized)
(9) Commercial paper or related documents

(10) Presumptions under Acts of Congress

(11) Certified domestic records of regularly conducted activity (see 803(6)) . . . if accompanied by a statement that (A)(B)(C)
(12) Certified foreign records of regularly conducted activity (see 803(6)) . . . if accompanied by a statement that (A)(B)(C), signed subject to criminal perjury 
903.
Subscribing Witness’ Testimony Unnecessary

Contents of Writings, Recordings, and Photographs

1001.
Definitions

1002.
Requirements of Original


need original if the contents are at issue

1003.
Admissibility of Duplicates

Admissible to the same extent as original unless (1) genuine question raised to authenticity, or (2) in the circumstances it would be unfair to admit in lieu of original.

1004.
Admissibility of Other Evidence of Contents

(1) original lost or destroyed, unless proponent lost or destroyed them in bad faith.

(2) Original not obtainable by any available judicial process or procedure

(3) Original in possession of opponent.  If party put on notice that contents would be an issue and the didn’t produce the original.
(4) Collateral matters.  Not related to a controlling issue.
1005.
Public Records

1006.
Summaries if original is too voluminous (give opposition a copy before trial)

1007.
Testimony or Written Admission of Party

1008.
Functions of Court and Jury

When admissibility of other evidence of the contents of a writing, recording, photo, depends on the fulfillment of a fact, the court decides under 104.  But if issue of (a) whether it ever existed, (b) it is an original, or (c) whether other evidence correctly reflects the contents; it is for the trier of fact to determine.

