Professor Murphy

WILLS AND TRUSTS


Introduction:

How much right does a state have to regulated what you do with your property?  Remember the states have an interest in keeping people off of public assistance (welfare).  States can not completely limit your right to devise (give away at death) you property.

When do they regulate?  Example; community property, husband gets 50%.  In non-community property states there is usually a “forced share” statute; you can take under the will or the forced share.  This goes back to the days where women were dependent.  States also regulate who/what you can give your money to (e.g. your pet).  They regulate who is competent to make a will.

Terminology:

Escheat - property reverts/lapses to the state if there are no person who has a right to it;.

Testator - Someone who dies leaving a will.

Settlor - Creator of a trust.

Testate - Died with a will.

Intestate - Died without a will.

Intestate Succession - Order developed by the state for the passing of assets in the absence of a will.

Probate - Court process of settling an estate. (can be avoided).

Decedent - Dead person.

Beneficiary - Person who takes property under a will or trust.

Testament - a will.

Devise - Dispose of property by will.
Chapter 1

Introduction to Estate Planning

Section A.  The Power to Transmit Property at Death: Its Justification and Limitations.

Hodel v. Irving
Indian land had become so fractionalized that congress passed an act that said interests that were too small would escheat to the state.  Can the state limit your ability to devise? Is it a constitutionally legitimate taking without compensation?  No.  The state has broad authority to control descent and devise, but this goes too far because it totally abrogates the right.  The court concludes that “the right to pass on valuable property to one’s heirs is itself a valuable right.”

Shapira v. Union National Bank
Father’s will said his son didn’t get anything unless he married a Jewish woman w/in 7 years; if he didn’t, the property goes to Israel.  Son challenges.  Held: Provision is OK.  It is not restricting the right to marry, but enforcing a restriction on inheritance.  Right to receive under a will is created by law.  Ohio allows a testator to disinherit children.  The court saw the gift over to Israel as very important also shows the intent of the testator.  You have a right to devise and the right to inherit is not as high a right.

One of the cases cited in Shapira came to a different conclusion because the pool of eligible bachelors was too small.  Why?  What number would be enough?

Also, what if your will says you want something destroyed?  Name change? Etc?  Seems to be resolved by public policy; cost to society vs. interest of the testator.

Note:  marriage provisions - coercing divorce is not allowed.  But you may provide that a divorced beneficiary will get a larger share so as to provide for living.  Race marriage restrictions are not allowed.  Generally, most will provisions will be upheld unless it has something to do with race or family relationships.

Section B.  Transfer of the Decedents Estate

1. Probate and Nonprobate property

Probate is the court taking the property and figuring out where it goes.  Some things don’t go through probate:

(a) Joint tenancy property - right of survivorship.

(b) Life insurance (unless beneficiary is dead)

(c) Contracts with payable on death provisions.

(d) Interests in trust.

(e) Retirement accounts (IRAs, pensions, etc)

2. Administration of Probate Estates

a. History and terminology

b. Summary of Probate Procedure 

State law governs - most have an exemption for small estates.

RCW 11.62.010 - small estate exception.  Less than $60,000.

If you find a will you have to come forward within 30 days, 40 days for the executor.

If you want to contest a will (fight it), you have 4 months from the date of notice to the creditors.  From ____ if not _____.

Administrator designated in the will is an “executor” and you should probably exempt them from the bond requirements.  If you don’t appoint an executor the state will appoint an “administrator”.

Letters Testamentary - letter from court that executor can act for the estate.

Letter ___ - same as letter testamentary for administrator.

If a will names one party as an executor, the spouse still has the right to be the executor for the share of the community property.

c. Is probate necessary

d. Universal Succession

Section C.  An Estate Planning Problem

Professional Responsibility

It is usually not a good idea to do both family member’s estate planning and will drafting.

Simpson v. Calivas

Attorney drafted the will using the word “homestead”.  Devised homestead to Roberta, the rest to Robert.  Does that include everything on the land or just the house?  Robert buys Roberta out and sues the lawyer.  Right to sue - estate has right to sue, but no damages; courts take a third party beneficiary approach and let the will beneficiaries sue the drafter under contract.  (Also a negligence - forseeability approach.).  Defendant claims collateral estoppel, but the probate court doesn’t rule on the same issues as a regular court.

Hotz v. Minyard

Father willed car dealerships to son and daughter, later he told the lawyer to change the will and not tell the kids.  Daughter asked about the will, and the attorney didn’t tell her about the changes.  She was one of his clients too.  The lawyer has a conflict of interest issue.

Chapter 2

Intestacy: An Estate Plan by Default

Section A.  The Basic Scheme

1. Introduction

If you die without a will, you property is distributed according to the intestate statutes.  Depends on state law where the property is.

RCW 11.04.015 - if married, spouse gets all.  If community property.

Uniform Probate Code

Missed 9/4  pages 71 - 97
2. Share of Surviving Spouse

Problems and Questions

Janus v. Tarasewicz

Problems and Notesf

3. Shares of Descendants

Note: negative disinheritance

4. Shares of Ancestors and Collaterals

Table of Consanguinity

Problems

Note: Half Bloods

Problem

Section B.  Transfers to Children

1. Meaning of Children

Half bloods - most states treat half kids as equal.

RCW 11.04.035 - if you can prove the property was in the family for a long time, you can keep it from the ½ kids.

a. Posthumous Children

If a child is born after the parents death, it is still their kid if born within the statutory time period.

Washington passed the Uniform Parentage Act effective on June 13, 2002.  - Its your child if born within 300 days.  (2002 Wash. Leg. Serv. Ch. 302)

b. Adopted Children

Hall v. Vallandingham

Adopted kid wants inheritance from natural father’s brother through representation.  Court holds that once you are adopted you can only take through your adopted parents and From your natural father.  Can’t get the uncles $$

Notes, Problems, and Questions

Page 102.  MacCullime v. Seymor - comes to a different result than Hall did.

Page 103.  Reproductive Technology.  Who is the father?  What about surrogate mothers?  The court usually looks at documents signed by the parties.  Some states say these arrangements are illegal.

Same sex parents.  Who is the parent?  Lesbians; who is mom?  Some states see both as the mother, others say it is illegal.

What if kids are switched at birth?  Hospital errors.

O’Neal v. Wilkes page 108

O’neal never knew her parents.  Aunt gave her to the Cooks.  After the Cooks died intestate, O’neal was not allowed to inherit because there was no adoption.  O’neal argues for the virtual adoption theory, but for this theory you need someone who is able to let the person be adopted (i.e. mom need to give the kid away), since the aunt didn’t have this authority there could be no adoption.  Dissent: do what is equitable, the kid acted like a child so treat her as one.

c. Nonmarital Children

Children outside of marriage - at common law nonentity could not inherit.  Most states vary.  Most permit evidence of paternity.

Uniform parentage act allows kids to establish paternity after death.

Hecht v. Superior Court

Hecht left a sperm bank account with instructions to give it to his mistress.  Family doesn’t want to let her have it.  Policy: it will disrupt the family; can’t have fatherless kids.  Court: its ok.  Give her the sperm.  They determined that sperm is property and person can determine where it goes.

Page 123 - If women is artificially inseminated at home by donation from known man, can maintain a paternity suit because they failed to take advantage of the statutory basis for preclusion of paternity.  (go to a licensed physician and sign the appropriate papers).

2. Advancements

Advancements - unequal gifts are not always advancements.

RCW 11.04.041 Advancements.  Washington presumption it is not an advancement if a parent give a child money or property.  Need proof that it was intended to be an advancement.

Questions

Note: Transfer of an expectancy

3. Managing a Minor’s Property

Problem

An Exercise in Lawyering

Will of Howard Brown (with Testamentary Trust)

Section C.  Bars to Succession

1. Homicide

In re Estate of Mahoney

Wife shoots guy.  She is the successor, but the court doesn’t want to give it to her.  They give it to her and say it is constructive trust for the parents.

Constructive Trust - an equitable remedy.

In Washington the “Slayer” is treated as predeceasing the victim.

RCW 11.84.020 - for public policy reasons you may not benefit from killing someone.  Other statutes clarify.

What about community property.  Statute governs joint property.  Community property goes 50/50; the slayer keeps their half.

A criminal conviction is not required, on a preponderance of the evidence.  Mercy killings are not treated differently.

2. Disclaimer

RCW 11.86.031, 041

Disclaimer:  Refusing to accept property.  Done to avoid estate taxes, if you want the property to go to someone else, or to keep it from going to your creditors.  The property is not treated as having gone to you.  For the IRS it must be in writing.  This is an area where you can get nailed for malpractice if you don’t properly advise about disclaimer.

Troy v. Hart

Guy was on medicaid - he had depleted his estate.  He would have inherited his sisters estate but his other sister had him sign a disclaimer without his attorney knowing.  The court said the sisters are holding the money in constructive trust for medicaid.

Estate of Baird  933 P.2d 1031 (Wash. ____)

Wife2 had a judgment against James because he beat her.  James disclaims his share in Mildreds estate before she dies, in the hopes that Wife2 would not get it and his siblings would.  The court holds that you can not disclaim an expectancy.








Notes and Questions

Chapter 3

Wills: Capacity and Contests

Section A.  Mental Capacity

Mental Capacity - statute says sound mind.  See case law to determine what “sound mind” is; it is a very low standard.  Need to know what they have, who they like, and that they are giving their property away.

1. Why Require Mental Capacity?

In re Strittmater

Left everything to the national nomens party. The will was contested.  The court decided she was not mentally competent based mostly on writings that she hated her parents and men.  Probably would be decided differently now.

Why require mental capacity?

(1) Will should be given effect only if it represents the testator’s true desires.

(2) Mentally incompetent man or woman is not a “person”

(3) Protect the decedents family

(4) Not a legitimate decision unless reasoned

(5) Assures the persons sane decisions will be cared out even if later becomes insane and makes another will.

(6) Protect society from irrational acts.

(7) Protect a senile or insane person from exploitation by a cunning person.

2. Test of Mental Capacity

Test:  The testator only has to have the ability to know

(1) The nature and extent of the testator’s property.

(2) The persons who are the natural objects of the testator’s bounty,

(3) The disposition the testator is making, and

(4) How these elements relate so as to form an orderly plan for the disposition of the testator’s property.

The test is a lower standard than that needed to make deed, but a higher standard than what is needed to marry.  A person could have the mental capacity to marry, but lack the capacity to make a will on the same day.

Estate of Wright page 163.

Guy was pretty crazy, but the will was OK.  Insanity did not effect the testamentary disposition of the assets.  Why not?
RCW 11.12.010 Mental Capacity - Must be 18 years old and of sound mind.  See case law for a definition of “sound mind”.

Sound mind - -general rule (a) Know what is your property, (b) Know who your relatives are, (C) Understand you are disposing of your property by will.

3. Insane Delusion

General rule: It must affect the testamentary disposition.  False conception of reality - if a rational person was given all the information, how would they act.

Mistakes: Although the court will fix a delusion, they will not fix a mistake.  If ther is a mistake, sue your lawyer.  Law is moving towards a trend of correcting mistakes.

Page 173 #3 - It looks like juries try to do what they think is right, but get reversed on appeal because of lack of evidence.

In re Honigman Pg 166

Frank thought his wife was cheating on him so he wrote her out of the will except for the statutory minimum to keep her from getting her forced share.  He would tell anyone who would listen about how he thought his wife was cheating.  His evidence that she was cheating was kind of weak.  Trial court said he was not of sound mind and would not probate the will.  It was reversed on appeal.  A lot of the evidence probably should have been excluded.  Was he nuts?  Should place the issue of sanity in the jury’s hand.  Reversed the order appealed from and remanded for a new trial.  Given all the evidence, would a rational person have believed the “delusion”.  Test -delusions affecting the dispositions in the will.  Did he have a reasonable basis for believing the delusions?

Notes and Questions

Langbein, Living Probate:  The Conservatorship Model

Section B.  Undue Influence

Page 176.  Lord Justice Hannen - “Coercion” is the key.  Convincing someone to do something they don’t want to do.

Lipper v. Weslow Pg 177

Plaintiffs (three grandchildren - children of deceased child) contested a will.  The defendants were the two surviving children.  One of the defendants actually prepared the will for the testatrix.  The plaintiffs allege that the defendant/lawyer/ unduly influenced her.  The grandkids were from the first marriage.  The will had a no contest clause and there was a bunch of text to show the reason they were written out (the intent).  There was a lot of evidence to suggest that it was the intention of the testatrix to write the people out of the will.  Trial court set aside the will.  Is there any evidence of undue influence?    TEST: Whether such control was exercised over the mind of the testatrix as to overcome her free agency and free will and to substitute the will of another so as to cause the testatrix to do what she would not otherwise have done but for such control.  Reversed.  The will is ok.  There is no undue influence.

There was enough evidence beside the statement in the will to show that it was the intent of the testatrix and there was no undue influence.

What does the court say about lawyers getting gifts in wills?  It usually doesn’t look right.  If there is a relation it might be OK.  In most states a gift to a lawyer who wrote the will and is not related, will cause the will to be set aside.

Question and Notes

Undue Influence Rule in Many Jurisdictions: (1) confidential relationship, (2) receives the bulk of the property, (3) weakened intellect.  Shifts the burden of proving absence of undue influence.

Note: No-Contest Clauses

Probably a good idea.  You have to give something under the will if a no contest clause is going to be effective against someone.  “If you challenge, you get nothing.”  If you are not giving them anything, they have nothing to lose.  Use no contest clauses to try and save family harmony - keep them from fighting.  Also, don’t want to “air the dirty laundry” in court.  Keep everyone from seeing what is in the will, and what is going on in the family.

Courts will make exceptions where there is a reasonable basis for the contest, such as undue influence.

Note:  Bequests to Attorneys

Not a good idea.  Don’t do it.

In re Will of Moses

Mrs moses marries H1, he dies.  Marries H2, he dies.  Marries H3, but meets mr. X who is also attorney and a lot younger.  H3 dies.  After death she is dating X.  When she dies everything is supposed to go to X.  Sister challenges will based on undue influence.  Found undue influence.  She had another lawyer write the will, but the court said that he only wrote what she told him.  The majority seems to think that the lawyer should do more counseling.  Dissent: No proof X had anything to do with the will. Or proof that the relationship had any influence.   Ann’s Comments: Majority looks wrong.  There was a presumption that a gift to a lawyer is undue influence.  Clearly from the facts she wanted to leave it to him.  She had two other attorneys work on it.  It looks like the morals of the court had influence, they thought that it was sick because he was younger, etc. The opinion probably reflects the moral values of the time -younger man, older woman, etc.
Questions

Gray, The New “Older Woman”

In re Kaufmann’s Will

Rich guy moved to New York and met another gay guy.  The lived together, etc.  When he died his will left everything to the partner.  The family contested the will on undue influence.  The court held that there had been undue influence.  They said that the partner had control over the decedent pointing to changes in his life etc., said he was weak and submissive, the partner had implanted ideas in his mind that his family members were bad.  The courts moral ideas probably contributed to the decision.
Question and Notes

An Exercise in Lawyering:  Steward Johnson’s Estate

Polish girl got hired at Sewards house as maid.  Seward ended up divorcing his wife and marrying her.  Over the remaining time of his life, he changed his will a bunch of times.  He changed lawyers and ended up using the same lawyer as his wife.  He pretty much wrote his kids out of the will, but they still had trust funds.  When he died the kids contested the will.  The judge was obviously prejudiced and the parties settled the case before it went to a jury.  

Comments:  Originally he had his work done by a different firm then switched to the same one as his wife.  The lawyer suggested that he change the executors fees to the statutory maximum, but she never told him how much it amounts to when applied to his estate. - she should have told him the $$ amounts the were dealing with.  Lawyer never told the client that there was going to be a will contest before he died, even though she new it.  The lawyer tried to insulate the will from contest, but it didn’t work.  She would go over the will line by line, had a doctor sign a statement of his mental capacity, etc.   The biggest mistake the lawyer made was a conflict of interest.  She represented Seward, his wife, and the foundation.  The lawyer was like best friends with the wife, etc. which did not look good.  It really looked like she was in collusion. 

Note and Questions

Deadman Statute - If you are an interested party you can not testify about conversations you had with the decedent.

Section C.  Fraud

Deceives the testator and impacts the will.

Fraud in the inducement  -misrepresenting facts causing the testator to execute or not execute a will in that persons favor

Fraud in the execution - misrepresenting the character or content of the instrument signed by the testator and which does not in fact carry out the testator’s intent; the “switch-a-roo”.  Might invalidate part or all of the will.

Problem

Latham v. Father Divine Page 215

Mary left a will.  Left __ to father divine.  Close to her death she said she wanted to change the will, but it was not changed before she died.  Her family brought an action wanting to get rid of the old will and give effect to the one that was not signed.  Was there fraud in the inducement?Yes.  The court set up a constructive trust.

Note: Tortious Interference with Expectancy

Can also sue for tortuous interference with your expectancy.  Not a will contest so no contest clauses don’t affect the suit.

Problem

Chapter 4

Wills: Formation and Forms

Introduction:  Why do we have formal requirements?  Evidentiary function and Protective function- it prevents fraud and undue influence, also a check on mental capacity because the witnesses can testify.  Ritual function.  Finality of intention to transfer.  Court do not let things slide when it comes to formal requirements because it the downfall of the requirements.

Section A.  Execution of Wills

1. Attested Wills

Gulliver & Tilson, Classification of Gratuitous Transfers

In re Groffman Page 227

Attorney and son were writing second wife out of will.  She brought a claim that the two witnesses attestation was not sufficient.  Both witnesses were not present when it was signed.  One was in the other room when the other signed, and it wasn’t clear if the testator signed before.  The issue was whether the witnesses signed in each others presence.  The court agreed.  The statute said that the will had to be signed in front of two or more witnesses who were present at the same time.  They were not in the room at the same time.  It looks like the one witness was lying because he liked the wife, etc.  but it didn’t matter.

Notes, Problems, and Questions

Is a lawyer liable for malpractice if he gives the client the will without making the execute it or giving instructions on how to properly execute.  Courts are split.  The duty of the lawyer was to the testator and he is dead now.  Advice: don’t do.  Clients can and will screw it up.  Have them execute in your office or give them specific instructions.

Washington Requirements:

(1) Writing

(2) Signing - Testator may sign before the witnesses see the will.  Someone can sign for the testator, but it must be clear that it was under their direction.
(3) 2 Witnesses - Don’t have to be in the presence of each other.  Must be competent at the time of signing.  Line of sight - The testator must be able to see the witnesses sign if he were to look.
Line of sight test (WA) - The testator must be able to see the witnesses sign if he were to look.

Conscious presence test - Comprehends that the witness is signing through sight, hearing, or general consciousness of events.

Attestation clause not required.

Self-proving Affidavit -  Witness signs and it proves that the witnesses were competent, etc.  Don’t have to track the witnesses down later to testify in court.

Some states require the witnesses to attest to the validity of the will, in person, at the time the will is presented for probate.  Who has the burden of tracking down the witnesses depends on the state.

Estate of Parsons

Three witnesses signed the will, but two of them were receiving bequests in the will.  Statute required two disinterested witnesses.  One tried to disclaim.  Must be disinterested at the time of the execution and attestation.   The disclaiming witness said the disclaimer relates back to the time of execution so there is two disinterested witnesses.  The court say the relation back in the disclaimer statute is only for tax purposes.

Problems: Purging Statutes

Interested witness bequest is purged and takes as much as would be allowed under intestate succession.

Washington - Bequests to witnesses are purged.  The will is still valid, but there is a rebuttable presumption of undue influence, etc.  If it is not rebutted, treat their share as if the will was invalid.  If the will is invalid, or the witnesses take after purging statute, either go back to a prior will, or intestacy statutes if no prior will.  What?

Recommended Method of Executing a Will

The law of the decedents domice at death usually determines the validity of the will insofar as it disposes of personal property.  The law of the state where real property is located usually determine the validity of a disposition of real property.  But, most states have statutes that recognized “foreign” wills if they meet the formalities required by (1) the state where the testator was domiciled at death, (2) the state where the will was executed, (3) the state where the testator was domiciled when the will was executed.

Procedures that are valid in every state:

(1) Fasten pages together securely and specify the number of pages in the will.

(2) Be certain the testator has read the will and understands it.

(3) Lawyer, testator, and two disinterested witnesses and a notary public are brought together in a room from which everyone else is excluded (lawyer may be the notary).  The door is closed an nobody enters or leaves until the ceremony is finished.

(4) Lawyer asks the testator (A) “Is this your will?” (b) “Have you read it and do you understand it?” (c) “Does it dispose of your property in accordance with your wishes?”

(5) Lawyers asks testator “do you request _____ and ______ to witness the signing of your will?”

(6) The testator signs the margin of each page and signs at the end of the will.  The witnesses should be able see the testator sign.

(7) One witness reads the attestation clause aloud.

(8) Each witness signs and writes his/her address next to the signature.

(9) A self-proving affidavit is typed at the end of the will, signed by the testator, witnesses, and notarized. 

Publication - Testator’s declaration that the instrument is his will.

Note:  Safeguarding a will

What do you do with the will after it is executed?

· Give the original to the client and keep a copy

· If the attorney keeps the original and give the client a copy, the client must come back to the attorney every time he wants the will.  It looks like soliciting more business.

In re Pavlinko’s Estate

Husband and wife spoke little english.  Had an attorney do a will for them.  They signed each others wills by accident.   Court discussed the intent to give the property to each other and give to the same person if neither one survived.  The court says they can not probate because they would have to change the whole thing.  Probably because they do not want to start down a slippery slope.  Dissent thinks they should look at the intent because they both left it to the same person in the end.  He is sympathetic to their situation.  Uniform probate code - can reform if the intent is clear.

Problem and Note

In re Will of Ranney

Witnesses signed a self-proving affidavit, but no attestation clause.  The signatures on the affidavit do not substitute for attestation.  The attestation clause is present tense - they actually witnessed the signing/execution.  The affidavit is past tense and states that the witnesses have already signed.  The purpose of the act would be defeated if a will that has a technical flaw is refused probate even though it can be shown it is the deliberate and voluntary act of the testator.  In limited circumstances substantial compliance with the requirements will suffice.
Notes, Questions, and Problems

2. Holographic Wills

Handwritten will.  Allowed in quite a few states, but not in Washington.  WA defines a holographic will as one in your own handwriting without the required witnesses.  You need the witnesses to make sure there was no undue influence, realize the consequence of making a will, etc.

RCW 11.12.020 Requisites of wills - foreign wills.  Washington probates wills as long as valid in the state where executed.  Even if holographic.

The Jolly Testator Who Makes His Own Will.

Gulliver & Tilson, classification of gratuitous transfers

In re Estate of Johnson

Arizona 1981.  Testator went to stationary store and got a form that allowed him to fill in how he wants to devise his stuff.  Holographic will needs the intent to be written in the handwriting of the testator.  Since the essential parts were printed, it was not holographic will and not valid.

Notes and Problems

Kimmel’s Estate

Decedent wrote a letter that said what happens to his property if anything happens to him.  Signed it as “Father”.  Is it a valid holographic will?  It looked like it was meant to be a testamentary disposition.  Signature - it was intended to be his signature on that document.  He signed prior letter as “father”.  Court held that it was a valid holographic will.  Looks like they sympathized for the guy.

Signatures:  Most states are pretty lenient on what qualifies as a signature.  As long as its understandable that its your signature - as long as there is proof it is yours.

Notes

Can you qualify your holographic will to a specific even or time?  “If I don’t make it through this operation . . ?”  Courts hold it is not qualified - If you die later it is still your will.  But, probably depends on the circumstances.

Section B. Revocation Wills

1. Revocation by Writing or Physical Act

Washington Revocation: (A) destroy/deface or (B) make a new will.  Its a good idea to destroy or deface old wills.  In new will state which wills are revoked.  If you write in the margin “I revoke”, it is not good unless it touches the words of the will.  You can also tear off the signatures.

Washington Partial revocation - cross off clauses even though no witnesses.  But can not increase a share to anyone except through the residual clause.  Otherwise you need to follow the formalities - executed with two witnesses.  Can change the executor because it is not a change in disposition.  If the partial revocation is invalid, the will stands as written.  Can produce information that someone else may have done the partial revocation.

RCW 11.12.040  Can revoke all or part of will (partial revocation):

(a) by subsequent will

(b) Burn, torn, cancelled, etc by testator or another person in presence of the testator with two witnesses (disinterested)

Revocation of a will in entirety also revokes condicils unless contrary to the testator’s intent.

Note: BarBri says codicil stands alone.

Must revoke the way the statute allows.
Problems: Revocation by Inconsistency

Subsequent will that completely disposes of testators property but does not say that the prior will are revoked, automatically revokes prior will.  If it is not a complete disposition, it is treated as a codicil.

Washington example: In re Nelson (on web course)

Harrison v. Bird

Testator wanted to revoke her will.  Her attorney ripped it up and mailed it to her.  Attorney can not revoke the will for the testator.  If the will is not found there is a rebutable presumption that the testator revoked it.  The proponent has the burden of proving it wasn’t revoked.  Court infers that the testator must have taken the pieces out of the envelope and destroyed them herself, based on the presumption that a missing will was revoked.

Note: Probate of Lost Wills

RCW 11.12.070 Proof of lost or destroyed will - Washington presumption - lost will is revoked, but can be rebutted.

Prove by clear, cogent, convincing evidence to rebut the presumption.

Thompson v. Royall

Testator made a will, later added a codicil, later she wanted to revoke it.  Tried to revoke the will by making a note on a cover that is attached to the will.  It is ineffective b/c it did not destroy/mutilate, etc. the will, in the alternative it was not executed in the same way as a will (witnesses).  Written revocation needs to be executed and witnessed.  The hand writing was on a separate sheet.  It did not touch the words of the will.  The authorities cited hold that revocation of a will by cancellation means lines across written parts, physical defacement, etc...Holding: no revocation.  The will she did not want anymore is controlling the disposition of her property.  What policy does this serve? Ensures that the testator is doing what she wants to do.

Page 285 Estate of Malloy (Wash.) can’t enhance another bequest.  In re Becklunds Estate (Wash.) - must go through residual.

2. Dependent Relative Revocation (DRR) and Revival

Rarely comes up, but shows up on the bar exam.

Definition: Infer taht the testator intended a revocation to be conditional.  It is based on an incorrect belief.  This is difficult to prove.  Infer that the testator would not have revoked the will if he/she would have known a fact.

Example:  Will drafted 1997.  Wanted to make changes and marked it up.  Writes a draft, folds together and dies before the new one is typed and executed.  Even though the first one was revoked, it was conditional on the second one becoming valid.  The inference is that the first will would not have been revoked unless the second was valid.  Only used if intent is clear.

More revocation than merely partial.  Doesn’t work if a partial revocation?

Carter v. First United Methodist Church of Albany

Mildred executed a will in 1963.  At time of death the will had pencil marks through it (its revoked).  There was another instrument captioned as her will but not witnessed, etc. (not valid).  If will is cancelled or obliterated and found in testators possession it is presumed that testator did the revocation.  If it is clear that the cancellation and the making of the new will were parts of one scheme, and the revocation of the old will was so related to the making of the new as to be dependent upon it, then if the new will be not made, or if made is invalid, the old will, though canceled, should be given effect, if its contents can be ascertained in any legal way.  I.e. the testator intended to revoke the old one and make a new one at the same time; he blew it, but it is obvious that he did not want to die intestate.  If the will is revoked and it is clear that it was intended to be a revocation, the will is dead.  Old case distinguished between revocation by act and revocation by making new will, this case says the focus should be on intent.  In this case, the evidence rebutted the statutory presumption of revocation.  It was the other party’s burden to overcome the presumption that the revocation was conditional at this point, and that party didn’t do it.

Problems

(a) Holographic state would allow the change.

(b) If partial revocation is not allowed, it is ignored.

(c) No. Not enough evidence from the facts.

Note and Problem

Estate of Alburn

Ottilie made two wills.  The Milwauke will (1955) and the Kankake will (1959)  Ottilie destroyed the Kankake will believing that the destruction would revive the Milwaukee will.  When Ottilie died Adele filed a petition to be appointed administrator - claims O died intestate.  Viola filed the Milwaukee will for probate.  Lulu and Doris filed the Kankake will for probate.  The trial court admitted the Kankakee will to probate.  Revocation of a later will may be ignored if testator thought it would revive a prior will.  A witness testified that Ottilie said she wanted the Milwaukee will to stand after the Kankakee will had been destroyed.  She thought the Milwaukee will would be valid; she would not have revoked otherwise.  The court goes back to the Kankakee will because they say the revocation was conditional on the belief that the Milwaukee will would be valid.  Since that condition was not met, the revocation was not valid.  The plans for disposition where different in both wills, but they were nothing like intestacy.  The court infers that she would not have wanted the estate to go through intestacy.  Trial judge said that the failure to make a new will makes it evident that she wanted the old Milwaukee will to stand.  Evidence: testimony and failure to create new will, was enough to infer.

Dependant Relative Revocation (DRR) in Washington:

Estate of Banks 351 P.2d 531 (1968)

Bessie and S.L. Banks married in 1908.  Lots of community and separate property.  She executed a will in 1949 granting a life estate to S.L.; remainder to nephew and nieces.  (It was in her writing/pencil, but was witnessed).  Bessie erased parts (the nephews and nieces) and put new names in.  Lawyer told S.L. the will was invalide after she died so he burned it and petitioned for probate - intestacy.  The nieces and nephews claim dependent relative revocation.  Court says it is not a valid partial revocation because it changed the disposition.  (alternative - without witnesses).  WA: you can change it if it goes through the residual clause without witnesses.  Or change and have it witnessed.  So they go back to the will as it was before.  Ann thinks they just should have said no valid revocation instead of going DRR.

Estate of Beckland 497 P.2d 1327 (1972) (Wash.).

Five page will with page three torn out.  The question is, should you go to the will or should you go by intestacy?  The problem is that the whole will is invalid because that page is missing; it is not a complete will.  They find that it can not be a partial revocation because by taking page three everything was changed (the testamentary disposition).  Do we go intestacy, or DRR and put the page back in (lawyer has a copy)?  They hold that the testator would not have torn the page out if he would have known the will would be invalidated.  Therefore, they go with the old will.

Revival:

Wills: revocation of a will that revoked a prior will does not revive the prior will.  (unless DRR)

Codicils: revocation of a codicil will revive that portion of an earlier will.
RCW 11.12.080 - If after making a will, the testator makes a later will that invalidates the 1st will, the revocation of the 2nd will will not revive the 1st unless it was the testators intent to do so (i.e. rebuttable presumption no revival).  Revocation of a codicil revives the part of the prior will unless it was the intent not to revive that part.

Washington has revival for codicils but not wills.

What evidence can you bring in to show intent?  Remember the deadman statute, but both parties can stipulate to oral conversation with dead guy.

Problems

3. Revocation by Operation of Law: Change in Family Circumstances

Divorce: (not separation - use an interim will while separated) the exspouse is treated as if predeceased the testator.  If the will names members of the exspouses family the terms of the will must be changed because the statute doesn’t address it.  I.e. ½ to spouse, ½ to spouses children, after divorce it all goes to the spouses children.

Sometimes does not apply to non-probate property - life insurance, pension plans, etc. (ERISA) preempts..  Could go like intestacy or residual clause depending on what the will says.

RCW 11.07.010 non-probate property (changed 6/13/02).  Non-probate property that names the exspouse as the beneficiary will be given to the ex if it is governed by ERISA.  ERISA says it goes to the named person and the Supreme Court has determined that ERISA preempts state law. If not governed by ERISA, the exspouse doesn’t get it.

RCW 11.12.051 - Dissolution, etc

Provisions in favor of former spouse are revoked.  Treated as predeceased.  Revived if remarriage.

What about a will made before marriage?  (“Pretermited”) Omitted Spouse statute.  Washington gives the new spouse an intestate share unless the will says “even if I marry . . .”  Same result for a child born after the will.

Intestate Share - All community property and all or some of the separate property depending on the circumstances.  They take it away from the other devisees

What if someone is married to a few people at the same time?  Treated as if all are legal marriages and they split it.

Problem and Note

Section C.  Components of a Will

1) Integration

2) Publication

3) Incorporation by reference

4) Acts of independent significance

1. Integration of Wills - All papers present at the time of execution, intended to be part of the will, are integrated into the will.  What is included in the will?  Make sure pages are numbered, fastened together, initial each page.
2. Republication by Codicil - A will is treated as re-executed (“republished”) as of the date of the codicil.  Ex. 1st will revoked by 2nd will.  Codicil to 1st will republishes and revokes the 2nd will.  Executing a will with interested witnesses will be fixed if a codicil is executed w/o interested witnesses.  Must be a valid will 1st???
3. Incorporation by Reference - RCW 11.12.255.  Can incorporate any writing then in existance and must be identified well enough.  WA allows you to have a separate writing that disposes of tangible personal property.  The separate writing can be changed without witnesses or re-execution.  Only tangible personal property. A lot of states will allow a separate writing, but not many will allow changes.  RCW 11.12.260 - no trade or business property.  Will must refer to the writing and the it must be in the handwriting of the testator or signed by them.  It is not a holographic codicil because it is incorporated into the will.

Clark v. Greenhalge

1972 - memorandum; 1977 - will; 1979 - changes memo; 1980 - codicil.  The will incorporated the memo.  She changed the memo in 1979, but it was republished by the codicil in 1980.  Problem: the disposition was in a notebook no a “memo”, the will did not say “notebook”.  The court incorporated the notebook.  It was in existence at the time of execution, etc.  It would not have been given effect if made after the 1980 codicil.

Simon v. Grayson

Notes and Problems

Johnson v. Johnson

Typed will wasn’t signed.  Later there was a written portion added tat met the requirements of a holographic will.  Is the whole document valid?  The court said it was.  Ann says this is B.S., you can not validate an invalid will by codicil.  The case is decided incorrectly.  Codicil can not make an invalid will valid.  ?? is the case saying it is validating an invalid will, or is it incorporating a writing into the second will?
Problems and Note

4. Acts of Independent Significance - Extrinsic evidence to I.D. will beneficiaries/property.  Something in the will is not determined until a later date.  Therefore, decisions/actions are not being made because of the will.  It will be enforced as long as there is a reason other than testamentary disposition - Its not changing the will.
Problems

1. Allowed because nobody else had access, items were not changing, etc.  Might be on the edge because it looks testamentary.

Section D.  Contracts Relating to Wills

1. Contracts to Make a Will

Goes by law of contract.  If will gets changed, can sue in contract and get constructive trust.

Problems

1. goes by the will

2. contract was enforced

3. No. Wife had a duty to care for husband so there was no consideration when promised to do it.

Question

2. Contracts Not to Revoke a Will

Litigation breeders:

Joint Will - one will signed by both.

Mutual Will - two wills that are the same.

Joint and Mutual - Joint will that devises in accordance with a contract.

Via v. Putnam
Notes and Problems

Chapter 5

Wills Substitutes: Nonprobate Transfers

Section A.  Contracts with Payable-on-Death Provisions

Usually you must follow the formalities of a will when something is done in a testamentary character, but there are exceptions.  Trusts, partnership, Joint tenancy with right of survivorship, Insurance contract with payable on death contract.

Wilhoit v. Peoples Life Insurance Co.
Sarah got the proceeds of husbands life insurance contract.  She asked the insurance co. to hold the money in trust.  They had an option for this kind of arrangement but she made her own.  At death it was supposed to go to Robert O.  He died first, when she died her wills said it goes to someone else.  Who gets it, Robert O’s hers or the other guy?  Court holds it is not an insurance policy, but is a testamentary disposition.  The fact that she thought she could change it with her will shows her intent.  Usually Payable On Death (POD) insurance contracts beat the will, but court says its not an insurance contract.

General rule: can not change POD with a will.  But if its just a deposit, you can change.

Estate of Hillowitz
Testator was a partner in an investment club.  Partnership agreement said partners interest was paid to widow at death.  Executor says its part of the estate.  Court holds it is valid 3rd party beneficiary contract.  It is not a testamentary disposition.

Cook v. Equitable Life Assurance Society (Majority Rule)

Doug purchased life insurance policy.  He quit paying premiums - it became a payable on death and he names his wife as beneficiary.  He got remarried but didn’t change the beneficiary.  When he died it went to his 1st wife even though his will said it should go to the second wife.  The General Rule: attempts to change a POD by will is ineffective (there are exception).  Will - ex-spouse provisions are revoked.

Washington (minority) RCW 11.07.010 - P.O.D. will not go to ex-spouse.  But ERISA preempts, says retirement benefits go to payable on death beneficiaries.  ERISA trumps were ERISA property is concerned.

Notes and Questions

Section B.  Multiple-Party Bank Accounts

Franklin v. Anna National Bank of Anna

Decedent had eye surgery.  Had his dead wife’s sister stay with him to help out.  He added her to his bank account; the account said JTROS, later he changed to a new person.  After he died, there is a dispute over who gets it because the proper paperwork wasn’t filled out.  The bank wants to pay to the 1st person, the estate wants the money.  Court says that when something is held in JT it is presumed to be a gift.  The presumption is rebuttable.  Evidence shoes that the testator wanted sole control, but agent could get money out sometimes.

Notes and Problems

Section C.  Joint Tenancies

Substitute for a will.  Land joint tenancy can not be revoked because the other tenant now owns an interest in it.  Joint tenants can not devise by will.  Creditors must seize the interest during life or get nothing.

Section D.  Revocable Trusts

1. Introduction

Trusts can be very simple, can be oral (unless land).  Don’t need a lawyer.  Basically giving someone property to hold.

Trustee: owes fiduciary duty (person holding the property; hold legal title).

Trustor: Makes the trust.

Beneficiary: Person who gets the property at some time.  Holds equitable title.

Intervivos trust: created during life.

Testamentary trust: Created at death.

Deed of trust: Paper declaration of trust.

Farkas v. Williams

F died intestate.  He had purchased stock and made himself trustee and W beneficiary.  Was it an intervivos or testamentary trust?  The court had problems with some of the conditions: F got dividends while living, reserved rights to vote, etc.  goes to W on death . . .  Look at what Farkas retained - everything.  Court asks if W attained anything before Farkas died?  Need something to pass before death; expectancy.  If testamentary, it doesn’t comply with the statute of wills  Did Farkas retain so much control that there was no trust?  No, he was holding for W.  F had fiduciary duties.

Notes and Problems

In re Estate and Trust of Pilafas

Executed a will and trust.  Set up a trust that left assts to 8 charities at death.  Will left to the trust.  Not to the kids.  He later decided to put the kids back in.  He tried to change the estate plan. When he died the will and the trust instrument were not found.  When a will is not found and it was in the testator’s possession, it is presumed revoked.  The trust instrument spcifically stated how it was to be revoked, so it was not revoked.

Rule for revoking trusts.: If trust says how to be revoked, you must follow that method.  If it says nothing, any method manifesting clear and convincing evidence of intent.

Note: Undue influence and revokation.  Undue influence doesn’t matter for trust revokation, but it does for wills.  Why? Because the trustor is still alive.

Problems

State Street Bank & Trust Co. v. Reiser

Created a trust and put stock in it.  Will left assets to trust. He got a loan then died.  Can the creditor get the assets out of the trust?  If you retain control of revocation they treat the trust assets as yours.  The bank could get the loan money back.  The IRS also treats it as if it is yours.

Revocable trust assets are the same as if owned by the individual.  Creditors can get it.  IRS can tax income.

RCW 11.18.200 - liability of Beneficiary of non-probate assets.  Beneficiary of non-probate assets that has liability attached, must pay the liability.  In some states you take free and clear.

Notes and Problems

2. Pour-over Wills

Name beneficiaries for certain gifts and the rests to a trust.  Problem: used to say that the trust needs a res (property corpus) i.e. there is supposed to be something in it - can’t fund it later.  Why have a pour-over will? Convenient, nice, common.  Simplifies probate and safes fees.

How do validate an inter vivos trust that is going to be funded with testamentary dispositions: (1) incorporation by reference in will if the trust exists at the time, but it must be set up, you can’t change it later.  (2) acts of independent significance - funded with something ex. $10.

Legislature ended up changing the rule so intervivos trust funded by pour over will is OK.

RCW 11.12.250 - Gifts to trust.  Gifts may be made by will to a trustee.  If trust is identified in the will (trust doesn’t have to exists).

Terms evidenced by a written instrument other than a will, executed by trustor or in a will of a person who has predeceased the testator.

Questions, Problems, and Note

Page 375 note 3.

Clymer v. Mayo

Husband and other person named as beneficiary in will.  Changed so husband received gift and pour over to trust.  If the purpose of the trust is gone, the court can terminate the trust.

Why doesn’t the divorce terms cancel the will/trust terms? They are different documents.

Notes and Problems

3. Use of Revocable Trusts in Estate Planning

a. Introduction

Revocable trust -put your assets into trust before you die so it doesn’t  go through probate.

Pg. 385 - 389.  Funded intervivos trust vs. unfunded life insurance trust.

Unfunded life insurance trust - nothing in it but gets the proceeds of life insurance at death.  The right to receive are significant property rights.

Pros of Revocable Trusts:

· avoid probate/save time

· Privacy - not public record.

· Cheaper

· Property from other states - avoid probate in other states.

· Separate Property: non-community property vs. community property.  Can set up separate trusts to keep separate property separate.

· By pass state laws.  Some states say you can’t write spouse out of will - it is in trust, you can screw them.

· Stop will contest.  Less chance that trust will be contested.

· More flexible to control what happens with $

· Can give investment ability to someone else

· Good for anticipating your own incapacity.  Can give power to someone else.

Cons of Revocable Trusts:

· Statute of limitations is longer with trusts (statute for what?)

· More complicated.

· No tax advantages.  If revocable its treated as yours

· Trustees fees.  Banks will usually take highest statutory amount.  Other trustees need not be paid.

· Law is less settled in this area.

b. Consequences During Life of Settlor

c. Consequences at Death of Settlor: Avoidance of Probate

Note: Marketing of Living Trusts

Section E.  Planning for Incapacity

RCW 70.122.030 Health care directive.  Should talk to your doctor.  (Doesn’t work if you’re pregnant)  See also 70.122.010, 68.50.520-Anatomical gifts.

Washington v. Gluckserg - U.S. S.Ct 521 U.S. 702 - Wa Statute that makes it illegal for someone to assist in suicide.  You need to follow the law otherwise your in trouble.  

Federal law requires hospitals to provide advance directives.  Statute says someone in good conscience can resist following the directive.  If your physician won’t do it, get a new one.

1. The Durable Power of Attorney

Most P.O.A.s don’t survive incapacity, but “Durable” power of attorney does.

RCW 11.94.010 - survives incapacity.

Franzen v. Norwest Bank Colorado

Fran created a trust and died.  Put bank accounts in trust, but not his home.  Wife had the option of continuing the trust after he died.  Wife’s brother had POA and said revoke the trust.  Bank (trustee) didn’t want to.  Colorado statute - can not revoke without express  authority to do so.  The POA said “including revocation of trust”.  Court went with the POA.

Problems and Notes

2. Directives Regarding Health-Care and Disposition of the Body

RCW 7.70.065 Informed consent - medical care

1. guardian - if appointed

2. Durable POA

3. Spouse

4. Children

5. Parents

6. Brothers/sisters

a. Living Wills

b. Durable Power of Attorney for Health Care

c. Disposition of the Body

Court will go along with your wishes if not against public policy.

Chapter 6

Construction of Wills

Section A.  Admission of Extrinsic Evidence

1. Interpretation of Wills

If not ambiguous, court will go with the plain meaning.  Look only at the four corners.  No extrinsic evidence.

Mahoney v. Grainer

Testator said she wanted the residual of her estate to go to her 25 cousins.  Lawyer writes heirs at law.  She only has an aunt who is her heir at law.  Court says it is clear.  No extrinsic evidence.  Purpose - finality.  We could get into all kinds of arguments about what the person wanted.  No latent ambiguity.

Notes and Problems

Fleming v. Morrison

Butterfield wanted his stuff left to Ms. Fleming.  After execution he says it is a fake and he is doing it to convince Fleming to sleep with him.  He then got 2 more witnesses and attested that it was his will.  Statute requires three witnesses.  Since he did not attest to witness #1 that it was his actual will it was not valid.  Court said no will.  Even thoug the will was clear - plain meaning left it to Fleming, it wasn’t a good will so it doesn’t matter.

Questions

Estate of Russell

Thema left a holographic will, left property to a friend and a dog.  One dog died and was replaced.  Court distinguishes between latent ambiguity and patent ambiguity.  Latent - not on the face; can allow evidence to show a latent ambiguity exists (i.e. who is roxy?).  Patent - uncertainty appears on the face of the will.  Intent is supposed to be ascertained from the will, but can consider the circumstances.  Rule in this state - no residue of a residue.  If you are the residual person, you can’t get anything left over after your gift - lapses to heirs.

Latent - doesn’t appear on face, but appears when the terms are applied to the property.

General rule - go with words of will unless ambiguous.

Ambiguities:

WA: Estate of Bergan (1985)

Notes, Questions, and Problems

2. Correcting Mistakes

Erickson v. Erickson

Decedent executed a will 2 days before he got married.  Under the statute in this state, a will is revoked by a subsequent marriage.  The question is whether the court should allow extrinsic evidence to show that the testator did not intend for the will to be revoked.  This evidence would show that his will was a mirror of the will made by his bride.  Also that he thought that it was valid, he had reviewed it a couple times before he died.  Trial court held that the will provided for the contingency of marriage partially due to the timing (gets married two days later).  Problem is, its not good law.  There is nothing in the will that says anything.  This court holds that evidence should be allowed to show a scriveners mistake and the intent of the testator.  There was no language in the will that provided for the contingency of marriage  The court overruled a prior cases that said evidence would not be allowed to prove mistake and accepted the dissents view.  There are three reasons to admit extrinsic evidence of an error.  (1) There is no difference between an erroneous belief due to fraud vs an erroneous belief due to an innocent error of the scrivener.  In both instances it is a third person who misleads.  If the will did not state the intention of the testator, what difference is fraud, undue influence, or scriveners error?  (2)There is a concern that the intent of the testator who can not defend himself may be subverted.  But there is a counterargument that blindly enforcing the will would subvert the intent.  Extrinsic evidence should be admissible to establish the true intent.  (3) There are two main objections that just don’t cut it.  (a) could say the error was ratified when signed.  The court says this should only create a rebuttable presumption, that can be overcome by clear and convincing evidence.  (b) argument that there will be an abundance of will contests.  The court looks at what has happened in the law of contracts, and doesn’t think this will happen.  Also, it will require clear and convincing evidence.

THIS IS NOT THE LAW IN WASHINGTON - court will not fix mistakes.

Question and Notes

Restatement (Third) of Property, Donative Transfers, §12.1

Section B.  Death of Beneficiary Before Death of Testator

Anti Lapse:  What if someone dies before the testator.  Common law rule - if predeceases, gift lapses and other take.  States created anti-lapse statutes.  Take by representation; presume it goes to family.

Class gifts - gift to “my children” share and share alike.  What happens if one predeceases?  Goes to the remaining members.  If a gift names them individually, it goes to their heirs if they predecease because of anitlapes statute.  If it says M, B, and R if they survive me, its the same as a class gift.  Goes to the surviving ones - beats the antilapse statute.

Antilapse is called the default rule, also applies to trusts.

RCW 11.12.110 Death of grandparents issue before grantor.  Default rule; you can provide otherwise.

RCW 12.12.120. Lapsed gift.  Procedure and proof. . . . 

Estate of Rehwinkle 862 P.2d 639 (1993)

Joe had children Jim, Mike and Barb.  Each had children of their own.  Jim predeceased.  Will said “living at the time of my death.”  Therefore, antilapse doesn’t apply.

Allen v. Talley

Mary executed a will.  Says “to my living brothers and sisters”.  By the time she died some of her brothers and sisters had died.  Argument #1 that the statement meant the brothers and sisters living at the time of execution of the will.  Other argument that it meant living at the time she died.  If #1 there would be a lapse.  The anti lapse statute would apply.  The court agreed with the other argument and decided that the wording meant survivorship.  The brothers and sisters living at the time of death - no lapse.  There are some states where such wording does not preclude the anti lapse statute from coming into play.

What if a will says “my children share and share alike?”  Its a class gift.  If one member of the class dies, the others take.

Problem and Notes

Jackson v. Schultz

Clause says “to my beloved wife Bessie and her heirs and assigns”.  Defendant claims that when devise to a named person and heirs means that Bessie AND the heirs need to be living at the time of the death.  The court allowed extrinsic evidence to show that it was intended to go to Bessie’s family.  They substituted the word “or” so it would go to her heirs.

Note and Problem

Dawson v. Yucus

Testator gives 1/5 interest in farmland ½ to A, ½ to B.  A predeceases.  B argues that it was a class gift.  testator had said that she wanted the land to stay in her husbands family.  They allowed extrinsic evidence to determine if it was a class gift or not.  The court said it was not a class gift.  The will only named two of individuals and there was a number of different people in the class.  Since it is not a class gift, it goes through the residual clause.  The anti-lapse statute in this state does not allow the heirs of the dead guy to take because they were unrelated.

The court put some emphasis on the fact that the two individuals did not comprise the entire class.  Its hard to say it is a class gift, where other members of the class are not mentioned.  

In Washington, if you name the devisees it is presumed not to be a class gift.  Peck v. Peck 137 P. 137 (1913)

Note

In re Moss

Moss had an interest in the newspaper.  He willed to EJ Fowler and the child or children of my sister.  EJ predeceased.  The court found it to be a class gift.  So when EJ died it went to the children of his sister.  The judge read it as if EJ was only intended to take an equal share.  Not one half with the remaining half going to the children.

American Law of Property §22.13

Section C.  Change in Property After Execution of Will: Specific and General Devises Compared.

Ademption by extinction - If you make a gift in the will, but you get rid of the property before you die, they don’t get anything.  Applies to specific devises.  Doesn’t apply to general devises.

Demonstrative - 

What about stock splits?  You give 100 shares, but there is a 3:1 split.  The devisee gets the 300 shares. Its the same property.  Also merger or reorganization is just a change in the form not a change in the gift.

In Washington something that is adeemed can’t come back.  I.e. will gifts a ring, you sell it, its adeemed.  You by it back, its still extinct.

In re Doepke’s Estate 47 P. 1009 (1935)

To my son “$3000 being the amount of life insurance left by my husband and me.”  They spent the $$.  Does son get anything?  Is it a general or specific bequest?  He gets $3000.  The words following is simply descriptive; wanted him to have $3000.

Abatement - What happens when you don’t have enough $/property for all the gifts granted.

(1) Look for ademption - specific bequest that is not in estate is gone.

(2) Reduce the amount from residuary 

(3) Reduce bequests to specific bequest

RCW 11.10.110 Property will abate in the following order:

(1) intestate shares

(2) residual gifts

(3) general bequests

(4) specific bequests

Example: Furniture to M, $50k to A, rest by intestacy.

At death, estate has ½ of furniture and $45k.  Result: M gets ½ furniture (the other ½ was adeemed).  A gets $45k.

RCW 11.12.070. Property subject to encumberance.

If property is encumbered, you end up taking subject to encumberance.

How come the estate does not pay the debt?  Depends if the person was personally liable.

Wasserman v. Cohen

Does the doctrine of ademption by extinction apply?  Trust established by frita. She said certain property was going to Wasserman.  She sold the property  - never conveyed the interest to the trust.  Her will poured over into the trust to be distributed according to trust provisions.  Since the property had been sold, it is not in the trust.  Wasserman argues that the doctrine of ademption by extinction should not be applied because it will defeat the intent.  Wasserman says it was the intent to give the apartment building or the proceeds of its sale.  Court says too bad, we follow the doctrine - you get nothing.

Notes and Problem

Problems and Note

Note: More on Specific and General Devises

Chapter 7

Restrictions on the Power of Disposition: Protection of the Spouse and Children

Community property law review article. Cross, 61 Wash L. Rev. 17.

What you earn in a separate property state is separate.  Community property state = 50/50, except gift/inheritance which is always separate.  But if you invest the inheritance in community asset (buy a house) it becomes community.

To make sure spouses are not left with nothing, separate property states (except Georgia) has a forced share.

Somethings don’t matter what state your in:  Social security; private pension (ERISA).  Homestead exemption 6.13.010; Exempt from creditors up to a certain amount amount 16.13.010.  Family allowance.  Dower and courtesy (no more).

Section A.  Rights of the Surviving Spouse

1. Introduction to Marital Property Systems

2. Rights of Surviving Spouse to Support
a. Social Security

b. Private Pension Plans

c. Homestead

d. Personal Property Set-Aside

e. Family Allowance

f. Dower

3. Rights of Surviving Spouse to a Share of Decedents Property

a. The Elective Share and its Rationale 
In most separate property states, the surviving spouse can force a share.  Generally 1/3 but this may vary greatly between states.  Elect between taking under the will or forcing a share.  Some states have a sliding scale based on the length of the marriage.
Page 484 Wife doesn’t have a right to property in the husbands name until he died.

Page 485  Estate tax etc.  Non community property states used to get screwed on taxes because one spouse (the worker) would be reporting all the income on their return, while the other had very little.  The worker would pay more tax because of the progressive rates structure than if the income was split between the two.  Eventually the IRS allowed joint returns.

Stepped up basis in inherited property is screwed in separate property states.  In community property state, the whole asset is stepped up for the surviving spouse.  In separate property state, only the decedents ½ gets stepped up to FMV when it passes to the survivor.

Same sex pg. 497-499.  States differ on whether there can be elective shares and whether there can be same sex marriages.  Congress says full faith and credit does not require one state to recognize another state’s same sex.

Vasquez v. Hawthorne 33 P.3d 735 (2001)

Life partner in homosexual relationship.  Genuine issue existed, remanded.  Equitable claims not based on legality of relationship.  Meretricious relationship (i.e. living in sin) same sex should have same rights as unmarried opposite sex couples.  Supreme court remanded because it had been decided on summary judgment.  There was a genuine issue of material fact.

Note: The Marital Deduction and the Dependency of Women

Note: Must the Surviving Spouse Accept a Life Estate?

In re Estate of Cross

Left estate to his son Ray.  Wife didn’t get anything.  Is on Medicaid.  The probate court made the election for a forced share for her because she is incompetent.  The court of appeals says she is being taken care of by medicare, lets not elect.  This court says the trial court is correct.  Medicare looks at the amounts you are eligible to receive, she would become ineligible for medicare because she didn’t take a share she is eligible for.

Notes and Questions

In re Estate of Cooper

Guy tries to get elective share from homosexual relationship.  Cooper died leaving everything to another guy.  Court says the survivor of this type of relationship is not entitled to a forced share.  They can’t constitutionally marry, etc.  Not entitled to a share.

Notes

b. Property Subject to the Elective Share

(1) Judicial decisions

Sullivan v. Burkin
Decedent left his entire estate in an intervivos trust.  His wife wants to take an elective share.  They had been separated for a while.  She argues it is testamentary in nature.  Court says no.  It is a valid intervivos trust.  He had a trust that was in existence and a pour over will.  She can not get anything.  The court says this is the way it is now, but we are not going to do it this way anymore.  The court is going to allow elective share in the future.  Kind of looks like legislation.  Court didn’t want to change it in this case, because all the attorneys have been operating under the assumption that this worked.  Basically, they are telling all the attorneys to change the estate plans now.

Notes and Problems

(2) UPC

Problems and Note

(3) Other Statutes

In re Reynolds
Decedent made an intervivos trust with her children from previous marriage as beneficiaries.  Relinquished rights to the property but, retained the right to appoint remainder beneficiaries; this right expires one day before her death.  Her husband wants an elective share of her estate and wants the trust assets included.  If on Date of death, decedent had the right to revoke, or consume, invade, or dispose of the principle, it is testamentary in nature.  There is an argument that the power of appointment expired the day before death.  Court says it is illusory - the date of expiration is not determined until the death has occurred.  Ann:  it comes down to limited power of appointment.  Is there meaningful control.  The court says there is enough control there that it can be considered a testamentary disposition.  The difference between limited and general power of appointment (treated diff for tax).  General - you have property that you give someone a life estate and they may appoint it to anyone they want including themselves.  Effectively has all ownership.  Has it for life and can appoint it to anyone including self.  The person who receives this life estate with power of appointment gets taxed on it at death - its included in her estate.  Limited - same as before, but does not have the right to appoint self, estate, or creditors.  Not included in estate at death.
Alaska Community Property trust - can put your property in Alaska trust to create community property.  Gets step up in basis at death.

Problem and Note

c. Waiver

In re Estate of Garbade

A couple entered into a prenuptial agreement before marriage.  Part of the agreement gave up the elective share rights.  After husband died, she claims fraud etc and that the agreement is void.  The court said there was no proof of fraud so the waiver stands.  She says: it was his idea, his attorney drafted, she didn’t read it.  His estate says: she signed it, was advised to get an attorney and didn’t, had time to read it, had full disclosure, it was her own fault.  Ann:  a lot of time the courts look at the other factors, but don’t rest their decision on these factors.  This woman already was getting a bunch of money in the deal, it looks like greed.

The court actually works what they see as equity.

In re Grieff

RCW 26.12.120 - Jointly entering into an agreement concerning the status of property.  Can agree if property is community or separate.

Friedlander v. Friedlander 494 P.2d 208 (Wash. 1972)

Divorce case.  Husband and wife get divorced.  Wife signs an agreement that separate property remains separate.  He didn’t tell her he owned part of a corp. that owned jewelry stores.  Court held that wife could waive rights to stuff she didn’t know about.  If disproportionate means, burden is on the husband to show it is valid.

Hamlin v. Merlino 272 P.2d 125 (Wash. ____)

Prenuptial separate property agreement.  Married 22 years.  When he died she had $847 he had a grocery corporation.  She couldn’t read or write.  Court didn’t enforce because not equitable.  If you draft one of these, get independent counsel.

4. Rights of Surviving Spouse in Community Property

a. Basic Information

¼ of the population is in community property states.  To avoid tracing problems, couple can change character of property - separate to community etc.  If you own assets in community property state, your half is undivided.  You can devise your ½.  If you want to sell, it must be divided.  If you buy assets with community property, spouse still owns ½.  Ca only give away the amount you own.

b. Putting the Survivor to an Election.

5. Migrating Couples and Multistate Property Holdings

Conflict of laws:

1. Law of situs of land controls problems related to land

2. Law of domicile when personal property acquired - characterizes as separate or community property.

3. Law of domicile at death controls survivor’s rights.

a. Moving from Separate Property State to Community Property State

Problem.  When you leave a separate property state and move to a community property state, you lose your right to an elective share, but the property remains separate.  So, states have enacted quasi-community property.  If it would have been community property in a community property state at death ½ belongs to the survivor.

RCW 26.16.220, 240 - Sales/gifts within a time period before death gets pulled back in.  ½ of the proceeds/property comes back in.

b. Moving from Community Property State to Separate Property State

Property remains community property.  Can agree otherwise, also can agree that proceeds of the property is also community.  Warning: do not convert community property to a joint tenancy or something.

6. Spouse Omitted from Premarital Will

RCW 11.12.091, .095 Omitted spouses/children - “pretermitted”.

People think omitted child is someone who is left out - wrong.  It is a timing thing.  Spouse/child did not exist when the will was executed or the codicil republished.

Disinheriting - you can disinherit, but must provide where the rest of the $$ goes.  If you don’t, the left-overs will go by intestacy.

Omitted spouse/child - operates on assumption that you forgot to take care of them.  They get an intestate share.

Omitted Children - what if will says 100% to the spouse, then has children.  Who gets what?  Under intestacy spouse gets 100% of community property, so they would only get something if there is separate property.  Spouse gets ½ of separate kids get ½ separate.  Doesn’t matter if general or specific devise.  Basically the statute ignores the will adn looks at intestacy.

Estate of Shannon

Executed a will that left everything to daughter.  Clause disinherited everyone else.  Later married and didn’t change the will.  Wife petitioned to take as pretermitted spouse.  Court didn’t find intent to exclude. Disinheritance clause didn’t apply to pretermitted spouse.  Child tries to rebut the presumption that it was an accidental ommission.  She tried to show spouse got some other pension.  She tried to rest on the disinheritance clause.  The court says it was not enough to rebut.  Not clear and convincing.  Didn’t even know wife when executed the disinheritance clause.  Moral of the story: do another will.

If your client invites you to their wedding, tell them to redo their will.

Questions and Notes

Section B.  Rights of Issue Omitted from the Will

Louisiana is the only state that will not let you disinherit kids.

Azcunce v. Estate of Azcunce

Will 1983; codicil in 1983; kids 1984; codicil in 1986.  The will and codicils did not mention the 1984 kid.  The 1986 codicil republished so the kid was not pretermitted.  There was no ambiguities that would allow extrinsic evidence.  The kid gets screwed.  The fact that there is alleged negligence doesn’t change the courts view.

Espinosa v. Sparber, Shevin, Shapo, Rosen & Heilbronner

Same as above, but this time against the lawyer for negligence/malpractice.  The court said there is no privity between mom and patricia and the firm, but there is privity between the estate and the firm.  But, there are no damages to the estate except for the fees paid to draft the will and codicils.  In Florida privity is required.

Notes and Problems

Page 544 Note 2  McAbee v.Edwards
Page 546 types of different statutes

In re Estate of Laura

Ed died in 1990.  Grandchildren are trying to get in as pretermitted heirs.  1984 will to three kids, but not to Jr. - disinherited; didn’t mention the grandkids.  1990 tried to execute a codicil that would give to the disinherited kid and grandkids, but it wasn’t proper.  The statute protects against unintentional omission; argues that the grandkids were not named and accidentally omitted.  The court says if the testator names and heir to disinherit, the issue of the heir are also disinherited.

Some statutes cover pretermited heirs others (including WA) say children.
Heirs: if the one above you is disinherited, you can’t get anything even if pretermitted.

Note: Testamentary Libel

Be careful about how you express the intent to disinherit someone, you could end up with a libel suit.

Deadman statute - Interested party can not testify about conversations they had with the decedent.  It is easily waived - if the estate says the testator said something, you should be able to rebut.

Chapter 8

Trusts: Creation, Types, and Characteristics

Section A.  Introduction

Why set up trusts? Keep property out of probate, taxes (if irrevocable), control - you can set it up with as many provisions as you want. Trust doesn’t need to be in writing unless real estate.

1. Background

What do you need to make a trust?

(1) intent

(2) property

(3) beneficiaries

(4) written instrument (If land or testamentary)

2. The Parties to a Trust

a. The Settlor  - the person who sets up the trust.
b. The Trustee - holds the property.  Has legal title. If the trustee messes up, the beneficiary can sue for breach of fiduciary duty.
c. The Beneficiaries - has equitable title.
3. A Trust Compared with a Legal Life Estate


Section B. Creation of Trusts

1. Intent to Create a Trust

Grantor merely needs to manifest an intent to create a trust, there are no specific words that must be used.  It is not necessary to mention “trust” or “trustee”.

Jimenez v. Lee

Notes

The Hebrew University Association v. Nye

Lady had a bunch of old books she said she was going to give to the Hebrew University.  They had a big luncheon where she expressed the intent, and gave a list of what books she was going to give.  She died before delivering the books.  The court held that she had expressed an intent to hold them in trust for the Hebrew University and the books go to the University at her death.

Notes

2. Necessity of Trust Property

Property can be anything; including an expectancy, contingent remainder, leasehold, royalties, life insurance policy.

Unthank v. Rippstein

Craft writes a letter to a friend before he dies, says he is making a promise to send her $200 on the first week of each month for the next five years if he lives that long, then strikes out the “live that long” words and puts in the margin that his estate should pay..  He dies and she tries to admit it to probate.  He made an attempt to make a gift, but not effective to bind the estate.  Ann: the problem they had with it was that there was nothing there.  He did not expressly declare that any specific property was supposed to be the trust corpus.  Not a valid gift - delivery problem.  It was basically a gift in the future - not sufficient.

Question, Problem, and note

Note 2.  Guy gives the “trustee” checks that are supposed to fund a trust.  He dies before the checks are cashed.  There is no trust because the trust was not funded.

Note:  Resulting and Constructive Trusts

Constructive Trust: basically a fake (fictitous trust) to prevent unjust enrichment.  Usual requirements (1) confidential or fiduciary relationship (2) a promise, express or implied, by the transferee, (3) a transfer of property in reliance on the promise, and (4) unjust enrichment of the tranferee.

Resulting Trust:  Arises by operation of law in one of two situations :(a) where an express trust fails or makes an incomplete disposition, or (b) where one person pays the purchase price for property and causes title to the property to be taken in the name of another person who is not a natural object of the bounty of the purchaser.  Property sitting there with nowhere to go.  By operation of law to hold property while the ultimate destination is unknown.  No resulting trust if natural object of your bounty.

Scott, Trusts §31.4, 31.5

Brainard v. Commissioner

Taxpayer in 1927 wanted to trade stock in the future in trust for his children and family.  He didn’t own any stock when he made the “trust”.  He agreed to assume the losses and distribute profits after deducting his compensation. (all oral).  He made money in 1928, he took a wage, distributed the profits.  IRS wants to tax him on the whole, instead of the kids - they are in a low tax bracket.  He says it is a trust so he shouldn’t be paying the tax.  The court says there is no trust property at the time the trust is set up, everything happens at the future.  You can not make a trust of money you are going to make in the future.

Speelman v. Pascal

Pascal was a theatre producer.  He had exclusive rights to make a musical and movie based on Shaw’s play.  The agreement said that if he did not finish in some amount of time, the option lapses.  He died, and his estate finished the project.  At the time of his death he had 2 years left on the option.  Before he died he gave a letter to his assistant/mistress/whatever that she would get a share of the profits.  Is the delivery of the letter a valid transfer of the rights to the future royalties?  What’s the deal?  Pascal owned a legal right - he paid money for it.  There is a letter to evidence it.  There really isn’t much of difference between this and the case of Brainard pg 586.  But enough that they could distinguish it.  The difference is that Brainard didn’t own anything when he made the trust, Pascal owned the rights to the royalties.

[read the facts]

Notes and Problems

2
(a) - doesn’t hold the rights - no.

(b) - ok - there are stocks

(c) - Don’t know - there is a writing.

Note:  Taxation of Grantor Trusts

IRC §671-677 - If you put your property in trust, but retain dominion and control, you are taxed on the profits.  Exception - (1) get an independent trustee and give them discretion to make distributions, (2) reasonably definite standard that says when distributions are to be made set out in the trust instrument: (a) settlor may have the power to distribute corpus based on this standard; (b) trustee other than the settlor has power to distribute income based on this standard.

3. Necessity of Trust Beneficiaries

Must have a definite beneficiary.  Example: Ann to Sarah (trustee) to Ann’s friends (beneficiaries).  Doesn’t work because “friends” is not definite enough.  Example: Ann to Sarah (trustee) to Whoever she wants or Whoever of my children she thinks deserve it.  Problem, the trustee has too much discretion.  Must be a definite beneficiary who can sue for enforcement.

Note: it can be tough to differentiate between a trust and a power of appointment.

Clark v. Campbell
Decedent left in his will the instructions that all his personal junk should be distributed by the trustees to his family and friends -  they know who he wants things to go to.  The court says this does not create a valid trust because the term “friends” is not well enough defined.  The court has a problem because there is no one to enforce the trust - who are the beneficiaries; who can sue; what is to prevent some random from saying they were a friend and deserves something.

Note and Problem page 600

Power of Appointment - invalid trust might be a power of appointment.  Still needs to be a definite class.  Friends is too indefinite.  Can give to 2nd husband for life, remainder to kids; or 2nd husband for life and power of appointment to give to kids.

If you say “trust” it will be treated as a trust and not a power of appointment if it fails.  Rest. 2d - if trust fails read it as a power of appointment if you can.

In re Searight’s Estate
Guy in will devised his dog to someone.  In addition he directed his executor to put $1000 in trust and administer .75 per day to care for the dog.  When dog dies, remainder is distributed.  Ohio wanted to tax the devisees, arguing that it was for the benefit of a person.  Argument failed.  Also argued rule against perpetuities - failed. At .75 per day it would be gone in 4 years.  Court found “honorary trust” - the small exception where there is not someone to enforce the trust.  How can the dog enforce it?  Ordinarily it would fail, but since someone agreed to take the dog, there is an honorary trust.  Honorary trust is old English law - there was no law on this so the court went old school.  As long as the person accepts the duty of caring for the dog, they will enforce it.  If she had not accepted the gift, it would not have been enforced.

Notes

Note: Shaw’s Alphabet Trusts

4. Necessity of a Written Instrument

Intervivos oral trust is valid, but land trust or testamentary trust usually must be in writing.  There are a couple exceptions.

a. Oral Inter Vivos Trusts of Land

Sometimes people put title to real property in the name of another person based on that persons promise to pay the income to them or another person.  Courts will impose a constructive trust for the beneficiaries where the transfer was obtained by fraud or duress (prevent unjust enrichment), where the transferee was in a confidential relationship with the tranferor, or where the transfer was made in anticipation of the tranferor’s death.

Hieble v.Hieble
P transferred real property to D, oral agreement he would recovery it back when she recovered from an illness (oral trust of real property).  Plaintiff continued to reside on the property and paid all costs and expenses.  Trial court found constructive trust.  D appealed.  Court says normally there is no oral trust of land, but he was her son, there is a confidential relationship, he would be unjustly enriched.  He held it in constructive trust.

Page 613 Restatement (Second) Trusts §44 - Where the owner of an interest in land transfers inter vivos to another in trust for the transferor, but no memorandum properly evidencing the intention to create a trust is signed, as required by the statute of frauds, and the transferee refuses to perform the trust, the transferee holds the interest upon constructive trust for the transferor, if . . .(b) the transferee at the time of the transfer was in a confidential relationship to the transferor.

Notes and Question

Washington RCW 64.04.010.  “Escape clause”.  If someone is in a confidential relationship with you, you can get the property back as long as there is clean hands.

Note 2.  Papas v. Papas - transferred real property before divorce with the agreement to get it back after divorce.  No clean hands when trying to get property out of reach of divorce court.

b. Oral Trusts for Disposition at Death

Olliffe v. Wells
Guy created a will that left his estate to reverend so he can distribute in the manner he expressed to the reverended... in his discretion.  Court said there needs to be a specific beneficiary - it was ambiguous.  Could not make it into a power of appointment for the same reason.  “A trust no sufficiently declared on the fac of the will cannot therefore be set up by extrinsic evidence to defeat the rights of heirs at law or next of kin.”

Secret Trust vs Semi secret trust. Page 615.

Semi-secrete reveals the trust, but not the beneficiary.  The trust itself is there on paper, it says that someone is supposed to hold for whatever purpose.  The court will not enforce because there is no specified beneficiaries.

Secret doesn’t reveal the trust.  Court will enforce.  No trust documents.  Very sketchy.  Settlor makes a deal with someone that she will give cash to that person for some use, but does not tell anyone and doesn’t write it down.  If it ever comes to light, the court will probably enforce a constructive trust.

Section C. Discretionary trusts (page 617)

Mandatory trust - trustee must distribute all the income.

Discretionary trust - Trustee has discetion over the distribution of principle, income, or both.

Spray trust - trustee must distribute all the income, but had discretion to determine who gets it in what amounts.

Trusts are divided into principle (corpus) and income.  You can set the trust up with income payable to one beneficiary and the corpus to be distributed to someone else.  You can say all the income (mandatory trust) or you could say the income necessary to keep her in the style to which she has become accustomed (discretionary).  Sometimes it is very difficult for the trustee to exercise this discretion.  Spray trust - all income is distributed, but trustee decides who gets it.

Marsman v. Nasca (pg 618)

Trust with discretion to pay income and principle.  Sara married x, she was wealthy and had a child sally.  She left a trust with income to care for X gave trustee discretion to invade the corpus.  Trust had a clause that trustee would not be liable except for willful neglect . . .  X later married margaret, lost his job, etc.  Requested principle from the trustee.  Trustee ask about his finances, etc.  Trustee gave some money.  Still more financial difficulty.  Deeded house to sally with life estate to X.  Trustee knew that X had financial difficulty, but didn’t give more money.  The trustee was the lawyer and was involved in all the transactions.  Sally died, X died, Margret brought suit.  Trial court found that X would not have had to convey the house to Sally if Trustee would have done his job.  Trial court was going to make them convey the house back, but the court of appeal didn’t.  Court of appeal also found that trustee did not do his job, but found that exculpatory clause protected him.  The court took the trust principle and put a constructive trust on it for the benefit of Margret.

Exculpatory clause:  No trustee ever liable except for his own willful neglect . . .  Can you put these kinds of clauses in documents you are drafting and you are going to be the trustee (beneficiary of the clause).  Footnote 24 on pg 626 gives factors to consider if the clause will be upheld.  It can not be to wide.  Washington recognizes exculpatory clauses, but they will look closely if you draft it and you are the trustee.  Clauses are helpful because they prevent litigation . . .

Pg 627 note 3.  Even if you use the wording “absolute and unlimited discretion” there will still be a limit  . . .Where the trustee has utterly disregarded the interests of the beneficiary.  

Section D. Creditors’ Rights: Spendthrift trusts

Goes back to old English law where they wanted to keep the money in the family.  This way you can protect the trust property from bad management by children, grandchildren, etc.  It has been abandoned in England, but survives here.

Example: trust with income to got to X for life.  X could assign the interest or creditors could attach.  So, put in a spendthrift clause that says X may not alienate this, nor can it be attached by creditors.  - Its legal.  

Must limit alienation in order to protect from creditors.  Once it is paid out to X, creditors can get to it.  There are statutes of limitations on collections.  If you give the trustee discretion to distribute, he can hold it until statute runs.  Also could give trustee discretion to pay bills for beneficiary . . .  

Shelley v. Shelley

Spendthrift trust established for guys wife.  Payments not less than two months apart.  When wife dies payments to child G until he turns 30 . . .  Emergency disbursements at trustee’s discretion for ____ purposes.  Question: can former wives and children of G reach principle.  He had been married a couple of times and had kids, he was supposed to pay alimony and child support.  Is the spendthrift valid?  Yes.  Can former wives and children get to it?  Broke into claims for children and wife.  For children, yes.  For alimony, yes but only the interest is subject to the claims.  Exceptions to spendthrift: child support - your children in need can get to the money.  Alimony is a little different story.  Interest could be subject to claims, but not principle because the beneficiary must have a right to it.  The trustee had the discretion to distribute the principle, so G had no right to it.

Washington does not have statutes on it, but there is case law.  There are spendthrifts and exceptions for children, alimony, and creditors that provide necessities of life . . .  Erickson v. Bank of California  643 P.2d 670 (1982).  Note: creditors can not get corpus unless beneficiary could get to it.

What about Ann saying everything is trust for her life with the remainder to her kids, and puts in spendthrift provisions that she can not alienate and creditors can not attach.  The spendthrift provisions for Ann do not work because it is self settled.  It isn’t fair if you set up a trust to defraud your own creditors.

Pg. 640 note (d).  Spendthrift will not work against federal tax law.

United States v. O’Shaughnessy

Discretionary trust (not a spendthrift).  Trust agreements lets the trustees distribute income and principle during Lawrence’s lifetime at the trustee’s discretion.  Lawrence has a limited testamentary power of appointment.  IRS hammer’s Lawrence with a tax lien and wants to get the money out of the trust.  Question, does the beneficiary have a property interest where the trustees have such discretion?  An express trust creates two separate interests in the subject matter of the trust - a legal interest vested in the trustee and an equitable interest vested in the beneficiary.  Because a discretionary trust gives the trustee complete discretion to distribute all, some, or none of the trust assets, the beneficiary has a “mere expectancy” in the non-distributed income and principal until the trustee elects to make a payment.  Creditors who stand in the shoes of the beneficiary, have no remedy against the trustee until the trustee distributes the property.  If it is for the support of the beneficiary, there is a property interest (i.e. trustee shall distribute income for the support of the beneficiary . . . ).  If it is totally discretionary, no property interest until the trustees have declared there is going to be a distribution.  It all depends on the way the trust is worded.  Another argument is the power of appointment.  It is a testamentary power - he can dispose of it in his will.  It is also limited to a certain class of people.

Pg 648  effect of trust on medicaide.  If self settled, it is counted for qualifying.  If set up by someone else, not counted.

Section E. Modification and Termination of Trusts

What if all beneficiaries agree that the trust sucks, can they do anything?  No, you look at the trustors/settlor’s intent.  He set it up, you must follow.  But, if all of the beneficiaries and the trustee agree and the provisions of the trust have been satisfied, they can terminate and dissolve.

In re Trust of Stuchell

Petitioner is one of two surviving life income beneficiaries of a trust.  Trust terminates at death of last survivor then goes to their kids.  One of the remaindermen gets some form of public assistance.  They are concerned that he would not qualify anymore when the trust is distributed.  They want to modify the trust.  Court says they can not modify it, because there is still a material purpose of the trust.  Material purpose - provide income to the life beneficiaries.  Page 653 change of circumstances doctrine restatement of trusts §167(1) (doesn’t apply in this case):

The court will direct or permit the trustee to deviate from a term of the trust if owing to circumstances not known to the settlor and not anticipated by him, compliance would defeat or substantially impair the accomplishment of the purpose of the trust; and in such case, if necessary to carry out the purposes of the trust, the court may direct or permit the trustee to do acts which are not authorized or are forbidden by the terms of the trust.

What can you do to avoid problems with termination or modification?  Write it into the agreement.  Give beneficiaries the ability to modify or terminate if they all agree.

Washington:  if there is a material purpose, no termination unless the trust instrument gives someone the power to terminate.

In re Estate of Brown

Guy died, put everything in trust to pay for his kids education, then to a couple for their care and maintenance, after they die distribute to their kids.  After the kids are through college they want to terminate.  Issue, does any material purpose remain?  An active trust can not be terminated if a material purpose remains.  Another purpose beside provide for the education is to provide support for the remainder of the life of the couple.

What if trust is for the purpose of the educating the children, but one of them is mentally disabled and can not go to college?  Change in circumstances doctrine.

NOTE: CHANGING TRUSTEES

Under what circumstances can you try to change trustees.  Dead, incapacitated, habitually drunk, breach of trust, and in WA unworkable relationship between trustees and beneficiaries.

If the trustee wants out and the beneficiaries agree, they probably can get out.  Once you have agreed to be trustee, you can’t get out unless there is a very good reason.

Problem page 664.

Can’t get rid of the trustee unless the beneficiaries and the trustee agree.

Chapter 9

Building Flexibility Into Trusts: Powers of Appointment

Section A.  Introduction

Terminology:

Donor - Person who creates the power is the donor of the power.

Donee - The person who holds the power.

Objects - the persons in whose favor the power may be exercised.

Appointee - When a power is exercised in favor of a person, such person becomes an appointee.

Takers in default - persons who take if the donee doesn’t exercise the power.

1. Types of Powers

General Power of appointment - may appoint it to themselves.  “a power which is exercisable in favor of the decedent [donee], his estate, his creditors, or the creditors of his estate.”  The person who holds the power of appointment pays the estate tax at death if he can appoint himself, his estate, etc.

Exception, note 1, page 665: MESH  IRC § 2041(b).  Can give the power to consume principle for Maintenance, Education, Support, and Health.  The person who has the power of appointment is not taxed on the assets when he dies if the only reasons he may use the principle for these reason.  I.e. life estate in income with MESH power.  Just about any reason you want to use the money can fit into the MESH standard. Note: for MESH, must use the exact wording in the IRC.

Special Power of Appointment - Anything other than a general power of appointment.  Cannot go to the individual, their estate, their creditors, or creditors of their estate.  The property is not considered to be in your estate for estate tax purposes when you die.

Testamentary Power of Appointment - The person has the power to appoint at their death by will.  Example Matt gives Ann assets with a power to appoint to kids in her will.  Can she bargain it away?  No.  Can not sell it, pledge it, etc until she dies.  Why not?  It is not what the person wanted.  Matt did not want her to have the power until she died, it was important to him that Ann holds the property as long as she was alive.  You could however, release the power; you are not exercising the power.  It goes wherever it would have gone.  In this example, it would still go to the kids.  If there is nowhere for it to go, it falls back into the estate.  See page 683 case 5.  You may be restricted to appointing by will only, but if you release it vests at that time.

If the person with the power of appointment does not exercise it, you look at the instrument and see if it says anything.  If not it goes back to the donor.

Ann’s Examples:

Ann has stock in trust, gives herself a life estate in the income with power of appointment to any of her children.  Is it taxable to her?  No, she can not appoint to herself, her estate, her creditors, etc.   So, here is what people do:  Give their spouse a life estate (income for life) with a power of appointment to any of the kids.  This prevents the donee’s stuff from going to a subsequent spouse or someone the donee didn’t want it to go to.  The spouse doesn’t have to pay any estate tax when he dies.  The donee has to pay gift tax if over the limit.  The kids pay the estate tax when they die.

What about giving life estate to spouse, life estate to kids, life estate to their kids, and so on.  Two problems (1) rule against perpetuities, (2) generation skipping transfer tax (GST).

What is the point if you are in a community property state anyway?  In will Spouse gets income for life and power to invade corpus or principle for MESH.  Since there is an exception from estate tax for gifts to the spouse, the testator/donor doesn’t pay estate tax, the spouse doesn’t pay it either because he doesn’t have a general power of appointment.  If it would have been an outright gift to the spouse at death, there would have been the marital exemption, but the spouse would end up paying estate tax at his death.

2. Does the Appointive Property Belong to the Donor or the Donee?

Irwin Union Bank & Trust Co v Long

Creditors can not force the exercise of a general power of appointment.  There was a judgment against a guy that could be exercise by any of his assets.  He was receiving income from a trust with a right to get 4% if in college etc.  The judgment could not be satisfied by the trust corpus unless he exercised his power (asks for the money) and he can not be forced to ask for it.

Notes and Questions

Page 672 note 2.  If surviving spouse is trying to take an elective share at the donee’s death, the donee of a general power, as well as the donee of a special power is not in most states treated as owning the property since the assets are not in the donee’s probate estate, the spouse may not reach them.

Note: Tax Reasons for Creating Powers

Ann is not going to test Tax on the Exam
See book

Section B.  Creation of a Power of Appointment

It is not necessary to use the words “power of appointment”

1. Intent to Create a Power

2. Powers to Consume

Sterner v. Nelson page 677

Oscar to Mary “absolutely” if property remains, then to Gladys.  Gladys said it was a power of appointment, Mary says it was a fees simple.  Mary gave it to her husband and the court agrees with her in holding that she held it in fee simple.  The court clings to the word “absolutely” which means fee simple.  The other wording is repugnant - if the wording is contradictory to the fee simple absolute, it is ignored.

Notes and Questions
Rule of repugnancy - 

Page 682.  The power to consume, MESH, Note 4 - a lawyer must be very careful with the wording in IRC and the regulations.

Ann:

Notes: exculpatory clause in trust.  11.97.010 - Trust provisions control so you can release from liability except for duty to act in good faith and honest judgment.

Ann also mentions a trust that was set up for the education of a couple kids by their grandparents.  The parents (trustees) invade the trust for general support of the children, and the court said it was Ok of there was no other source.

Change of trustees - Does the trust allow for it?  If no you are stuck as trustee under most circumstances.  Should probably put a provision in the trust for changing trustees.

RCW 11.98.039 must have reasonable cause to remove a trustee.  If the trust instrument does not name a successor trustee, the court will appoint one.

Section C.  Release of a Power of Appointment

When there is a testamentary power of appointment it may be released before death.  If this is done, the property will vest before the death of the . . .


Seidel v. Werner
Abraham sets up trust for son Steven.  Income for life with power to appoint by will, but if Steven does not appoint, it goes to his kids.  Steven gets divorced for the second time and the settlement says that he will exercise the appointment in favor of his children with the second wife.  Steven then executes a new will which appoint the property to Steven’s third wife.  The kids of the second wife sue because they thought they were getting the property through the divorce decree.  The court says you can not exercise a testamentary power of appointment until his death.  Their second argument is that he released the power of appointment.  The court says that the divorce agreement can not be interpreted as a release because it is not an express release, it said he would change the will, not release the power.  If he would have released, it would have gone to all of his kids, the agreement only mentions two of them.  The kids also want restitution for the value of what their mother gave up in exchange for the promise.  The court says they can not get it out of the trust, only out of his estate.


Questions

Section D.  Exercise of a Power of Appointment

1. Exercise by Residuary Clause in Donee’s Will

Beals v State Street Bank & Trust Co.
Question: if someone has a residual clause in their will, would that release (does ann mean exercise?) a power of appointment?

Arthur gave his wife a life estate to income and his daughters the power to appoint.  Isabella is one of the daughters and has a general power of appointment.  She changes it.  She releases her power of appointment to the extent that she can only appoint to the descendants of Arthur.  Why did she do that, she made a general power into a special power in order to keep it out of her estate when she died.  She did not exercise the power of appointment, but she did have a residual clause in her will that mentions the power given to her by her husband, but does not mention the power given to her by her father.  Court needed to decide which law to follow, the trust was Massachusetts she was in New York.  On jx holds that the residual clause can exercise a general power of appointment but not a special, the other jx says a residual clause exercises general and special power.  The court decides that the jx of the situs (where it was set up) of the trust controls, so they go with Massachusetts law.  In Massachusetts, the residual clause can exercise both general and special.  Ann: but what about the fact that the clause mentions one power, but not the other?

In the majority of Jurisdictions a residual clause does not exercise a power of appointment held by the testator.  

Washington follows the majority - RCW 11.95.060 - if does not manifest an intent to exercise, not deemed exercised.

2. Limitations on Exercise of a Special Power 

3. Fraud on a Special Power

4. Ineffective Exercise of a Power

a. Allocation of Assets

b. Capture

Section E. Failure to Exercise a Power of Appointment

If donee of a general power fails to exercise it, the appointive property passes in default of appointment.  If there is no gift in default of appointment, the property reverts to the donor’s estate.

If the donee of a special power fails to exercise it, and there is no gift in default of appointment, the appointive property may - if the objects are a defined limited class - pass to the objects of the power.  This means it depends how it is worded - if there is a limited class in the power it might still go to the people who where the object of the power.  Example: Ann can appoint to her kids.  She doesn’t.  It is a defined class so the court may enforce.  If the class is defined well enough they will not enforce.  Example: Ann has a power of appointment except to herself, creditors, estate, creditors of estate - its a special power, but it can not be enforce to someone unless she exercises.

Loring v. Marshall

Under a will, the surviving nephew has a special power of appointment to give the income to his wife for life and can appoint the property to his issue, but if he doesn’t leave any, it will be paid over to a few charities.  His will appoints the income to his wife, but doesn’t say anything about the rest of the property.  A bunch of lawsuits follow because the charities wanted to get their share.. . . . .pg 704 - 706.

Lawsuit 1.  Before wife dies.  Court says income to the wife is OK.  Since she is still getting the income, the principle can not go to the charities.

Lawsuit 2.  Court says they do not have a right to the remainder yet, because the wife is still alive.

Lawsuit 3.  Still during wife’s life.  Court says the charities have no interest.

After Wife finally dies, the court addresses where the principle goes.  It goes to the executors of the estate of Cabot JR. - the issue of the guy who had the power of appointment.  The key is the wording of the power.  It says it goes to his issue “if he leave any appointee then living”.  Since the child was living when he died, they exercise the appointment.

The charities also argued that Cabot senior did not want the kid to have it, the will only left him one dollar.  The court say we don’t care what Cabot senior wanted, they look at the intent of the trust settlor.

Page 706 note 1.  The theory is that there was an Implied gift in default of appointment to the potential appointees.

Chapter 10

Construction of Trusts: Future Interests

There will be no test question on future interests.  This chapter is building to the rule against perpetuities chapter.

Section A.  Introduction

Section B. Classification of Future Interests

1. Types of Future Interests

(1) Interests in the transferor can be:

a. Reversion - The transferor transfers less than he has.  It comes back by operation of law.  Example, gives a life estate.
b. possibility of reverter

c. right of entry (also known as power of termination)

(2) Interests in a transferee are known as:

a. Vested remainder

b. Contingent remainder

c. Executory interest

2. Future Interests in the Transferor.

a. Reversion

b. Possibility of reverter; right of entry

Possibility of reverter - after fee simple determinable.  To A as long as used for a school.  It reverts if they stop using as a school

Right of entry - transferor has to take some action to get the property back.  O to A but if the land ceases to be used for a school, O has the right to reenter.

3. Future Interests in Transferees

a. Remainders

A remainder is a future interest in a transferee that will become possessory, if at all, upon the expiration of all prior interests simultaneously created.

Vested

Contingent

PROBLEMS
1. O conveys a fund in trust “for A for life, and on A’s death to A’s children in equal shares.”  A has two children at the time of conveyance.  D is born later.  B dies then A dies.  The assets go to B’s heirs, C, and D.

2. O conveys in trust “for A for life, and on A’s death to the heirs of B.  At the tiem of conveyance A and B are both alive and B has two children, C and D.  If B died right after the conveyance  C and D woudl be B’s heirs.  What if D dies leaving a son before B dies.  . . ..  .

Remainder vested subject to divestment

Contingent Remainder

Condition subsequent

See case 5. on page 715.

b. Executory Interests

Shifting executory Interest

Springing executory Interest

Case 7

Case 8

In Re Estate of Gilbert (page 720)

Peter Gilber dies in 1989 with a $40 million estate.  Sets up trusts

(1) An elective share trust - he sets up a trust that carves out the amount his wife would get under the elective share statute

(2) Generation Skipping Transfer Tax Exemption Trusts.  Sets up a four trusts for the exemption amount included in the GST (for his kids)

(3) Four more Discretionary trusts for his kids.  Lester is one of the kids.

Lester decides he doesn’t want the trust, he disclaims.  The trustee says he can’t disclaim.  They end up in court over it.  Trustee first argues that Lester is insane, court says no.  Trustee then argues that it is unfair for his unborn children, court says lester can do it if he wants to.  Page 724 there is a question about whether the court can suspend the remainder for taking effect until lester has kids; they have no power to do so.

Note on disclaiming, page 725.  Must be in writing for state and federal law.  For federal must disclaim within 9 months.

c. Transferability and Taxation

d. Requiring Survival to Time of Possession

First National Bank of Bar Harbor v. Anthony
See notes for diagram.  J. Franklin grants life estate to his wife in trust with remainder to John, Peter, Dencie.  Wife and John died before J. Franklin.  Where does it go.  Since Wife and John predeceased, the remainder had vested in Peter, Dencie and John’s three children.  Why didn’t J. Franklins will control?  Even though the trust was a revocable trust, the will did not revoke it.

Lapsing and anti-lapsing usually doesn’t apply to trusts.  Washington ???

Security Trust Co. v. Irvine 

See page 735 for diagram of case.  Fight between heirs over who gets what.  One argument is that it was life estate that was left to  ____ which shows an intention to provide for life only.  The other side wants it split between everyone.  The court does not go with the first argument.  The court says, take the life estates, at the death of the last life estate, then figure out the remainder.  The court said they had a vested remainder subject to divestment.  The divestment is the part where it says the issue of any deceased brother and sister . . . .  So it depends if they have children (pg 734)

Notes

Note 4 page 739. The court will not imply survival requirements to gifts of single-generation classes, such as children, brother and sisters.  They will imply survival (must outlive the testator) to gifts to multi-generational classes, such as “issue” or “descendants”

Clobberie’s Case
skip

Notes and Problems

2 Gifts to Classes

If you have gifts to a class, when members die the share the other members get increases.  Example: James leaves his estate “to my children”  If he has five kids and one predeceases him, the others each get on quarter.  Look into this.  This is inconsistent with note four on page 739.  Ann says go with the class rule to children.  Children are a class and must survive unless it is worded differently.
a. Gifts of Income

Dewire v. Haveles

In his will Thomas said that his grandchildren should share equally in the income of his estate.  There are six grandchildren, one of them is dead, but left a child.  Is it a class gift that will be distributed to the remaining five, or will the great grandchild get one sixth.

Rule against perpetuities.  Has to be a life in being.  Since Thomas could have more kids after the testator died (ie a kid who was not “in being” at the time) and thus cause it not to vest within a life in being plus 21.

The real disposition should have been 1/5 each.  The court says the general rule is class gift, each grandchild gets 1/5.  But the court says that there is evidence to show he intended to take care of the great grandchild as well.

Problem and Note

b. Gifts to Children or Issue

(1) Per stirpes distributions

The method the we use, you look at the highest level where there is someone living.  See the diagram on 757.  We divide at the D level.

Per capita - look whose alive and split it up.

(2) Adopted children

Minary v. Citizens Fidelity Bank & Trust Co.

Amelia gives life estates to James, Thomas, and Alfred (her sons) and says the principle is distributed to her heirs.  Thomas has a couple kids.  Alfred doesn’t want Thomas’s kids to get too much, so he adopts his wife (its allowed in Kentucky).  The court says that although the rules of construction would say that an adopted child would be able to take, we can not do it here.  Adoption of an adult for the purpose of bringing someone into the instrument when clearly not covered, is not allowed.

Read note 4, page 765.

NOTE from yesterday there was a discussion on the antilapse statute and whether it applies to trusts.  RCW 11.12.110.  If a trust is going to give to an issue and the trust becomes irrevocable on death of trustor and the beneficiary predeceases the settlor, the kids of the beneficiaries take.

(3) Nonmarital children

c. Gifts to Heirs

What is an heir?  Heirs are you kids and lineal descendents, but heirs can be your spouse.

RCW 11.02.005 - definition of heirs, issue, etc.  Issue is al lawful lineal descendants and adopted children.  Heirs - those persons including surviving spouse who are entitled under the statute of intestate succession . . . Basically, heirs are anyone who would take under intestacy.

Estate of Woodworth

Harold died 1971.  Gave a life estate to Mamie (died 1991) and remainder to his Sister Mrs. Ray Plass (Elizabeth; died 1980) and if she doesn’t survive, to her heirs.  She left to her husband (died 1988) and her heirs.  Husband left his stuff to Cal. Berkley.  Harold had three siblings, Elizabeth, brother 1 and brother 2.  For remainder a person if surviving or their heirs, how do you determine who gets it when the remainderman predeceases the life tenant, and that persons an heir also predeceases..  When the life estate dies, or the remainderman dies.   When the person holding the life estate died, the husband of elizabeth was already dead, etc.  Court determines that the date is the date of death of the remainderman.  Who are the heirs when that happens.  Read pg 770-771.  Common law early vesting rule.  When Elizabeth died, her husband was alive, he is included in the definition of heir.  When Mamie died and the remainder went to Elizabeths heirs, he or his estate was included.  Rule of incongruety - if you give a life estate and remainder to heirs, if that person is also an heir . . .(thats not what happened here).

Note: Doctrine of Worthier Title (Abolished in WA.)

Note: The Rule in Shelley’s case

d. Increase in Class Membership: the class closing rule

(1) Introduction

If you give a remainder to the children of someone, how long do you wait to see if that person has more kids?  Postpone death (she could bear children or could adopt until death), or partial distribution, or full distribution to those children and they must rebate if a kid is born, or close the class at the death of the testator/settlor/grantor.  What option do they follow?  Give it at the death of the grantor.  Called the rule of convenience.

You can of course write a different rule into your rule or trust.

Side Bar:  Simultaneous death.  What if a plane crashes.  Ralph is flying, Susan is passenger, they are married.  Kids of other passengers sue Ralphs estate.  Statute says that the estate of one will treat it as if the other predeceased.  But, the will says that in case of simultaneous death they treat it as if Susan survived.  The will controls.

(2) Immediate gifts

Page 779 case 18.  If there is an immediate gift, the class closes.  “To the children of B”.

(3) Postponed gifts

Page 780.  If the gift is postponed until the death of a life tenant, the class will stay open until the life tenant dies.  “T A for life, then to the children of B.”

Lux v. Lux page 780

Philomena gives to her husband Anthony for life, then to her grandchildren.  Also says that the property can not be sold until the youngest grandkid can’t sell until reaches 21.  Anthony Jr. says he is going to have more kids.  See third paragraph on page 783.  

The end up deciding to close the class and distribute the corpus when the youngest, then living, grandchild equals 21.

Ann.  The class closing issue only comes about when dealing with the distribution of the principle.  With income they just take a look at the class at distribution date.

Another issue about selling some of the property . . . 

(4) Gifts of specific sums

NOTE:  Washington has pretty much gotten rid of Rule against perpetuities for trusts starting after 2001.

Chapter 11

Duration of Trusts: The Rule against Perpetuities.

See Ann’s Handout

What is the purpose of the Rule against perpetuities?  Keep land alienable, etc....

What is the rule?  Life in being plus 21 years.

The jurisdiction differ a lot on this now.  Some JXs don’t even have it anymore.

Wait and see doctrine - just wait to see if vests

Two years ago, Washington decided on a 150 year waiting period.

First, look at each gift individually.  Identify each gift.  Example Ann to Cara for life, remainer to John.

Next, figure out if the rule applies to the various interests.  Doesn’t apply to vested, reversion, right of re-entry, reverter, revokation.  Also doesn’t apply when gift is to charity.

See if it is certain it will vest before the end of the maximum period allowed under the rule.  If a gift fails, that part of the gift is scratched out.

Example: Ann to Cara, but if someone climbs the Sears tower then to John.  This violates the rule, so you scratch it out, and it goes to Cara.

· if you are in a wait and see jurisdiction, you would wait 150 years after John dies to see if it vests.

For life in being, unborn child is inlcuded

Perpetuties period begins with the creation of the interest.

The measuring life:  Doesn’t need to be the same life for each future interest.

Four steps to finding measuring life.  (1) state the contingency, (2) find the tentative measuring lives (the lives that resolve the contingency. (3) is the person in being. (4) counterexamples.  Handout pg 32.

Chapter 12

Charitable Trusts


Section A. Nature of Charitable Purpose

Must be a charity - 501(c)(3).

Who enforces a trust made for the benefit of a charity?  The attorney general.  The state has an interest in ensuring that charitable giving goes to the right place because charitable organizations are taking over part of the states duties.  The IRS will also step in.  if the trust is not enforced, someone got a deduction on their return, but someone else got the cash.

Shenandoah Valley pg 859

Dude wanted his stuff to go the bank in trust with net income to go to the 1st and 2nd grade kids at the local school, distributed a couple times each year.  Turned out not charitable.  He was giving them each money “for the furtherance of the education”, but they probably bought candy.  The kids themselves are not a charity.  He could have given it to the school instead of the kids and got away with it.  Also, violated the rule against perpetuities because it is a private trust, would have been ok if charitable.

There is a difference between benevolence and Charity.  Benevolence is being a nice person, Charity is giving for a purpose that is usually something the government would support.  Public in nature, benefit the community at large, indefinite person, . . . . .

Trusts for the benefit of a class of people can be charitable, see page 867 note 2.

Page 868 note 4.  Guy set aside money for the purpose of scientific research to prove that there is a soul that leave the body at death.

Section B. Modification of Charitable Trusts: Cy Pres

Cy Pres - as close as possible.  The court will modify an original gift to make it as near as possible to what the grantor really wanted.  Comes into play when circumstances have changed.  We have it in Washington.

In re Neher, page 870

Woman gave her home to the village of Red Hook.  She wanted a hospital built and dedicated to her husband.  The village doesn’t have the money to do it and there is another hospital nearby.  The village asks the court if they can use it as an administration building instead.  Trial court says no, but the appellate court says it is ok because it would be to wasteful to use the gift in the manner specified.

Posner, Economic Analysis of Law

To make things the  most beneficial for society we need Cy Pres.
San Francisco Chronicle: The Buck Trust

Lady dies and sets up a trust (foundation) to support poor people in one county, also sets aside money for other counties.  The trust has stock that ends up become worth a pile of money later.  The trustees want to use some of the money in other counties because there is more money than they can use in the one county.  The people in the county get angry, etc.  To settle, the foundation managers resign and the money stays in the county.

Notes and Questions

Philadelphia Story: The Barnes Foundation

Guy grows up in poverty.  Becomes a doctor and makes a bunch of money.  Buys artwork and sets up a museum that only lets poor people in.  When he dies he puts it in trust and says only poor people can see it, no admission, pictures are not to leave, etc.  The museum was in trouble because it didn’t have enough money to survive.  They got permission from the court to take the art on a world tour to make money, then put the pictures back the way the guy wanted them.

The problem is, how much leeway do you have.  You need to keep the trustor’s intention in mind, but you don’t want to waste. 

Section C. Supervision of Charitable Trusts

IRS supervises, State Attorney general supervises, etc.  But they don’t have the manpower to do much.

Carl J. Herzog Foundation, Inc. v. University of Bridgeport
Set up a foundation.  Wanted to fund a nursing school at the university of Bridgeport.  The university ran into financial problems and had to close the nursing school.  They started using the foundations money for other parts of the university.  The problem is, he doesn’t have standing to sue.  It was an irrevocable gift to the school.  Who can sue?  The attorney general or the IRS.  The nursing students probably couldn’t because it was a charitable organization, but under some circumstances they can.    See 887 note 6 on who can sue.  Herzog could have kept a right to sue, reversion or right of reentry or something, but he didn’t.

Posner, Economic Analysis of Law

Hawaii Journal: The Bishop Estate

Huge estate to fund schools for Hawaiian children.  Trustees were picked by the Hawaiin supreme court.  They were the judges buddies, etc.  The trustees were paying themselves huge amounts of money, $900k per year each.  Some people ended up writing a paper about what was going on; hardly any money was going to the schools, the trustees were abusing their power, etc.  The students marched etc..  The IRS ended up coming in to enforce the trust.  

The only remedy the IRS used to have was to pull the exempt status.  Now they have intermediate sanctions and can charge the trustees with huge penalties, etc..

Chapter 13

Trust Administration: The Fiduciary Obligation

There will be test questions on this chapter. There are statutes you must know.
Section A.  Duties of the Trustee

Four Places Duties Arise:

1. Trust Agreement

2. Regulation of corporate trustees - financial institutions

3. State statute

4. Common law - most common place where duties were defined, but statue is taking over.  Uniform trust code - some states are adopting.

The Restatement of Trusts defines about 15 duties.  There are 5 primary duties that show up on the bar exam:

1. Duty of Care and Skill

2. Duty of Loyalty

3. Duty of Confidentiality

4. Duty of Impartiality

5. Duty of Disclosure

The trust document can have exculpatory clause so you don’t have to worry about it.

1. Duty of Loyalty

You can not act like any other person in the market place.  You have a higher standard.  Self dealing - duty of loyalty is breached regardless of good faith or how fair and reasonable the transaction is.  Act solely in the interest of the beneficiary.

· Must be administered solely for the beneficiaries.

· Most be more honest than you would in your own affairs.

· If self dealing; there is no investigation to the fairness of the deal.

WA -  you may not borrow money from a trust, but you may loan money to the trust.

There is a difference between conflict of interest and self-dealing.  Rothco - 

Hartman v. Hartle page 903

Property was supposed to be sold and distributed to the beneficiaries.  Part of the property was sold to the wife of one of the executors.  The beneficiaries were mad about it, the court says that the trustee and the wife are one person and a trustee can not “Self deal”.  Can not sell property to the trust or buy form the trust, even if the price is reasonable; never allowed.  If you self deal, the inquiry ends there; there is no further inquiry into the fairness, etc.  There are exceptions were everyone agrees, etc.  

Exceptions to self-dealing:

· The trust document may give the trustee power to buy and sell, etc. or say the trustee will not be liable for self-dealing.

· Can get permission from all the trust beneficiaries.

Read Cordozo quote on page 905.  

Difference between self-dealing and conflict of interests.  If conflict of interest there is inquiry into fairness, etc.  With self-dealing, no further inquiry.

In re Rothko

Famous artist died with a pile of paintings as his assets.  Trustees breach their fiduciary duty.  They were supposed to manage the assets, but instead they sold everything in a three week period.  One trustee was getting a kickback.  Stamos was all of a sudden getting some interest from the art company that was making the buy (fishy - their getting a good deal, he’s getting interest). Levine thought something was weird, but lawyer said it was ok, He got hammered for not resigning.  Child of testator didn’t get anything.  State law said child could get ½ of assets if everything went to charity.  She made the election to get ½ then sued the trustees.  The court fined everyone, including the company that bought the paintings.

Bernard Reis - CPA/business advisor (getting a kickback)

Theodore Stamos - fellow artist (getting a deal from the art company/buyer)

Martin Levine - anthropology professor and friend (got screwed for not getting out)

Can not delegate authority.  Can delegate ministerial tasks

2. Duties Relating to Care of the Trust Property (Care and Skill)

Historically it was the most important duty.  Common law  - exercise such care and skill as an ordinary prudent man would use in “managing his own property.”  Now it is heightened to care as would exercise in “managing property of another.”  Sometimes the duty is heightened because of trustees skill and experience.  Trustee might hold himself out as having more skill.  Example: ordinary person; corporate trustee; attorney.  If a trustee has skills greater than an ordinary person; must use those skills.

WA - total asset management approach; consider market,  . .  .  There is a list of things you must consider.  Big thing is you must diversify.  Can hire advisors, but you must monitor and approve transactions.

Never intermingle trust property with your property.

3. Duty Not to Delegate

Shriners hospital pg. 922

Mary Jane as trustee thought her son would be good at investing.  Complete delegated to him and he ran off with it.  Shriners sued.  She could have delegated some authority, but she delegated all authority.  

4. Duty of Impartiality

The trustee must not give preference to one of the beneficiaries who has the same interest as the others.  But, what is a preference?  There is no rule when nothing is stated in the trust.  It depends on the circumstances.  Impartial between beneficiaries.  Treat all beneficiaries equally.

Dennis v. Rhode Island Hospital Trust Co.  pg. 929

Trust instrument said don’t sell the building.  Remaindermen were getting pissed because the value was decreasing like mad.  The trustee should have sold the building because it was waste.  The income beneficiaries were happy, the remaindermen were not.  Not selling the building showing preference to life beneficiaries.  Should have gone to the beneficiaries to see if it would be ok to sell, then go to the court and ask for approval.  Even though the document said not to sell, the trustor didn’t know the area would go downhill.
5. Duty to Inform and Account to Beneficiaries (Disclosure)

Provide beneficiaries with all information necessary to protect their equitable interest.  Sometimes it is hard to determine who the beneficiaries are.  Account to those who the trustee reasonably believes are qualified.  Virtual representation - a group of potential (but remote) beneficiaries may be “represented” by another person for the purpose of disclosure.  You are supposed to send out annual accounting to the beneficiaries.  Supposed to tell how much money there is.  Must inform the people who are beneficiaries; this can get confusing when there is remaindermen, powers of appointment, etc.  Remaindermen must be informed, but more remote beneficiaries can have a virtual representative - maybe the holder of the power of appointment or get a gaurdian ad litem.

National Academy of Sciences v. Cambridge Trust

Trust said pay income to widow until remarried.  She got remarried, didn’t tell the trustee.  The kept sending checks.  They should have checked each time they made a distribution.

What is income?  What is principle?  Who do you bill (income beneficiary or remaindermen)?

RCW 11.12.104  Tells who to bill.

RCW 11.98.070 - Powers of Trustees.

List (33) of the things a trustee can do.  First look at the trust instrument, then look at the statute.  The document might say you can do more or less than the statute, and might not address some things.

Investment RCW 11.100.020

Tells you what you must look at when investing.  Look at the performance of the trustee, not the performance of the assets.

6. Duty of Confidentiality

Duty of loyalty is to act solely in the interest of the beneficiary, so only disclose what is necessary by law or to advance the interest of the beneficiaries.

What if a trust instrument says you can’t disclose the identity of beneficiaries, but the Bank Secrecy Act says you must?  If law doesn’t require disclosure; don’t disclose.  If the law requires disclosure; follow the law.  Doesn’t matter if the trust agreement says otherwise.  In almost all instances the trust instrument trumps statute or common law, but not when a crime is involved. 

REVIEW

Power of Appointment - who holds the power?  Why do we do it?  Control.  Gives person who gave the power of appointment control over how the holder of the power disposes of the property.  Tax purposes; special power (not to holder, holders creditor, holders estate) of appointment not included in estate of holder of power.  Must give them some discretion.  If never exercised, it goes back to testator and then through will or intestacy.

Example:  Ann gives Matt power to appoint among their kids.  He can’t get remarried and give to someone else’s kids.  Controls the kids behavior.  Special power, so Matt gets marital deduction and it is not included in his estate when he dies.  

What is a trust?   Can be oral except real estate.  How do you know a trust has been created?  Distinguish between trust and gift.  No easy answer.  Must look at the facts and see if someone is holding property for someone else.  Look at whether the beneficiary can sue anyone for a breach of duty.

How to study for exam:

Pay attention to statutes.  She will not take cases in the book and change facts.  Ann will give facts that should pop up issues.  Know the intestacy statute.  25 MC and two essay.  Three bluebook pages for each essay.
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